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FOBEWORU 


Although these lectures have been 'unconscionably long” in 
passing through the press, nothing has happened in the intervening 
period to necessitate a change in the views expressed in them — 
the Great War notwithstanding. The object of the course, as indi- 
cated in the Introductory Lecture has been mainly the discussion 
of the theory and not the practice of the Law of Corporations, 
the practical aspect is considered as a test of the theory ; for the 
jurist should always bear in mind the mephistophelian warning— 
“Grau, teurer Freund, ist alle Theorie, Und griin de.s Lebens 
goldner Baum — ” 

My lasting regret is that the book did not come out in the 
life-time of its intellectual sponsor— the late Sir Asutosh Mukerjee 
It is now a poor consolation to dedicate it to his memory. Would 
that it had been worthy of being placed in his hands. 

I must express my gratitude to one of my colleagues— 
Professor Asutosh Mukerjee M.A., B.L., for correcting the proof. 
.A list of im|)ortanl sources is given below. 
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PRINCIPLES 


OF THE 

LAW OF CORPORATIONS. 


INTRODUCTION. 

This course, as the title indicates, deals Scope and 
mainly with the principles of the law of cor- 
porations with special reference to India. The 
details are, more or less, avoided as not coming 
within the scope of lectures designed to be 
general in character. The place of corporation 
in jurisprudence has been examined and Indian 
cases, when they illustrate any fundamental 
principle, have been discussed. 

The law of corporations has many surprises Law of cor- 
for a practical lawyer who lets ‘jurisprudence 
stink in his nostrils.’ (i) The entity whose 
rights and duties are to be discussed is ‘ im- 
perceptible to any of the senses, has men for 
visible organs, may have the will and passions 
of men attributed to it.’ (2) Foj understanding 
the nature of such an abstraction, it is necessary 

(1) Dicey quoted by Prof. Gray on page 5 of the Nature and Sources 
of the Law. 

(2) Gray, Ibid^ p. 48. 
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LAW OF CORPORATIONS. 


Person and 
personality. 


f^erson. 


to discuss the rise and development of the 
doctrine of juristic personality. 

In his famous treatise, Natrirliche and 
juristische Personen, Holder (i) remarks that 
there is an intimate connection between the 
two terms person and personality — the two 
important factors of universal jurisprudence. 
Das zweite Wort bezeichnet eine Eigenschaft, 
das erste ein Ding, das jene Eigenschaft hat. 
There is, in fact, a reciprocal relationship 
between the two, because there is no person 
without a personality and no personality with- 
out a person. This apparent truism is fraught 
with a deep signification which, had it been 
properly appreciated, would have saved the 
jurist much quibble in connection with the 
fundamental question about a juristic person. — 
Is it a persona ficta or is it a persona vera ? 
A mass of continental legal speculation as 
Maitland (2) has shown is due to the forgetful- 
ness of the simple observation of Holder and 
Binder. 

.\ person in law is, according to Gierke’s 
famous definition, a right-and-duty-bearing 
unit. (3) Some jurists, however, dispense with 
the conjunction of right and duty asserting 
that a subject of right alone or a subject of 

(1) E. Holder. Natiir. u. juris. Per.sonen. I. Die Per.sonlichkeit im 
allegemeinen. pp. i to 42. 

(2) Moral Per.sonality and Legal Personality (Sidgwick memerial 
lecture.) Maitland — Gierke. Political theories of the Middle Age In- 
troduction. 

(3) Gierke. Deutsches Privatrecht, Vol. 1 , pp. 251 to 26 . 
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duty alone is a person, (i) Tjie facts of law do 
not justify this dissociation. To take a patent 
example, 'the slaves of Roman law although 
duty-bearing were, ’as Buckland has con- 
clusively shown, (2) relegated to the position 
of re^ The majority of modern jurists, Meurer, 
Michoud and Pollock among them, define a 
person as a subject of both rights and duties. 

There are two classes of persons ; (a) 
natural persons, viz., human beings, (6) juristic 
persons, viz., non-human beings. Both the 
classes should satisfy the test of Maitland that 
if a ‘ legal statement is made about X and Y ’ 
it will in general hold whether these symbols 
stand for two human beings or two non-human 
beings or a human being and a non-human 
being respectively. Thus X may buy land 
from Y whether X stands for the Calcutta 
University and Y for the Calcutta Municipality 
or X stands for an isolated individual and Y’ 
for a group like a trading corporation. A 
court of law must treat this transaction as if 
it took place between two units. (3) 

Human beings may, as subjects of rights 
and duties, be normal or abnormal, physically 
capable or incapable. All the physical attri- 
butes of an individual need not be present. A 
human being is a person not because he is 

(1) Gray. The nature and sources of the Law, p. 27. 

(2) Roman Law of Slavery, Ch. I. 

(3) Maitland ioc, cit. supra. 
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Human 
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persons. 



Legal Perso- 
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Thibaut. 
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human but becau*: as a human centre of inter- 
est rights and duties may be assigned to him ; 
(i) consequently the will that characterises a 
legal person is not necessarily the individual 
mentality of a human being but it is the 
intention-generating will Gierke. Some 
jurists, however, who are rather metaphysically 
inclined, e.g.^ Meurer, Zitelmann and Hegel, 
taking the absolute personality as a model, 
have sought to discover real, individual will 
even where it is absent. But michoud, (2) 
Maitland and Gierke agree in the view that 
the abysmal depths metaphysical personality 
have nothing to do with legal personality. 
True, the law works with symbols but these 
symbols are nothing but symbols — short-hand 
names for legal phenomena — chosen without 
any reference to metaphysical necessity. 

The assimilation of personality to the 
group of physical attributes present in indivi- 
dual human beings has been a fruitful source 
of error among some of the modern jurists. 
Not only the theoritical discussions of Savigny 
and Thibaut have been affected by this 
wrong procedure but to this are due some 
untoward practical consequences of the pre- 
revolutionary French Law. Ducrocq remarks 
in his Cours de Droit Administratif that the 
insistence on the presence of a real will and 

(1) Pollock First Book of Jurisprudence. Binder Das Problem 
dcr jurist. Person, pp. 8 to li. 

(2) La Theoric de La Personnalitie Morale, p. 13. 



INTRODUCTION. 5 

the forgetfulness that the idea» of personality is 
a technical, relative idea led to the revolution- 
ary assemblies to adopt a regrettable procedure 
with regard to state- owned property. Even so 
late as 1905, the French chambea: (i), in the 
sitting of March 7, made some curious blunders 
while discussing the liabilities of Municipal 
bodies. 

Personality, even of normal human beings, 
is relative and not absolute. So Michoud says 
‘ Notre theorie ne sera done pas absolute. Si 
nous arrivons a conclure que la notion de 
personnalite juridique est assez large pour 
comprendre certains groupes humains, nous 
n’affirmerons pas par la meme que ces groupes 
ne peuvent pas vivre sous un autre regime que 
celui de la personnalite. {2) The character- 
istics of a person would depend on the choice 
that law makes of the subject of rights and 
duties. And different systems of law have not 
always selected the same instruments for 
carrying out the same purposes. .Any theory 
of personality must not overlook this general 
fact. 

Non-human beings may be animate or 
inanimate. The animate non-human beings, 
e. g., animals, are not regarded as persons in 
modern law. Thus In re Dean, Cooper- Dean 
V. Stevens (41 Ch. D. 553) clearly shows that 


Personality 
a relative 
characteristic. 


Non-human 

beings 


(1) Geny Methode en droit No. 61. 

(2) Loc, cit., p, u. 
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Inanimate 

beings. 


although a trust for the benefit of particular 
classes of animals is valid yet it is enforceable as 
a public and charitable trust and not as a trust 
of which the animals are cestuis que trust like 
the ordinary human beneficiaries of a trust. 
The duties' towards animals are conceived in 
English law as duties towards society itself. 
The animals having no rights and no duties 
are not persons in law. In ancient law there 
are indications which at first sight point to a 
contrary direction. In Exodus XXI, 28, one 
reads ‘ If an ox gore a man or a woman that 
they die then the ox shall be surely stoned and 
his flesh shall not be eaten.’ Plato in his 
laws mentions provisions of a similar nature. 
These examples have led some to think that 
the animals were subjects of a legal duty and 
as such, at least quasi -persons. But Holmes 
and Osenbriiggen have satisfactory explained 
the position of animals in ancient law without 
appealing to the conception of personality. 

Inanimate beings have figured as person 
in ancient as well as in modern law. The 
res sanctae in Rome, the church-buildings in 
the Middle Ages had rights and duties apper- 
taining to them. They could take under 
a will. Austin thinks that the praedium 
dominans like the res sanctae was invested 
with personality. But Buckland (i) says in 
his Elementary Principles of Roman Law 


(i) Loc, Cit. p. 57. 
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“ Nowhere in the extant writings of the Roman 
jurists if a praedium dominant regarded as a 
person.” * Besides this doubtful instance, there 
are groups of objects and masses of rights and 
duties like Hereditas jacens, the Bankrupt’s 
estate, which are true examples of* inanimate 
objects and even notional objects appearing 
as right-and-duty bearing entities. 

Of all the non-human legal persons the 
most important is a corporation. When ‘n 
persons,’ says Prof. Maitland, ‘unite together 
for the purpose of acting in concert, juris- 
prudence, unless it wishes to pulverise the 
group, must see (n-fi) persons.’ This (n-t-i)"' 
person has variously been called a juristic 
person, a fictitious person, an artificial person, 
a moral person. Of these terms the first is 
the least objectionable. The epithets artificial 
and fictitious beg the question regarding the 
nature of personality of a group-person. The 
epithet moral has been rejected by Savigny (i) 
on account of its ethical suggestion. 

As jurists are unanimous in the opinion 
that the doctrine of corporations that obtains 
in the modern world i.s the one derived from 
the corpus juris, a short account of this 
doctrine and of the various juristic persons of 
Roman law will form the proper starting 
point for any discussion of the principles of 
corporation law. 


Corporttion 
as a person. 


]uristic per- 
sons and 
Roman Law. 


(l) Savigny, Rom. Reclit, 85. 
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The principal classes of juristic persons 
in Roman law were ; — 

I. The communes. 

These had a communal unity. They were 
the results of the Roman system of territorial 
organisation. AU the provinces were regard- 
ed as states under the suzerainty of Rome. 
The Digest (i) talks of the civitas and the 
municipes. The Res Publica is found in later 
law to denote the Roman republic. All the 
Municipes as modelled on the State had, like 
the latter, a personality distinct from that of 
the individual citizens. 

The curirc or the decuriones figured as 
juristic persons as Ulpian has repeatedly 
mentioned. Paulus says that certain localities 
on account of their extent and importance 
occupy a position intermediate between a 
villa and a village. These are fora, concilia- 
b? 4 la, castella. They may be regarded as 
entities having corporative rights. (2) The 
agrimensores according to Savigny called the 
provinces and the colonies publicae personae— 
an expression which indicates the recognition 
of their personality by Roman law. (3) 

2. Voluntary associations. 

(a) Religious associations, viz., the college 
of the pontiffs, the Vestals, figured very early 
as bodies having rights and duties separate 

(1) Mommsen. Digest. De, Civit 

(2) Savig;ny. Rom, Recht, 


Ibid. 



INTRODUCTION. 


9 


from those of the constitutive elements. 
Dirksen. gives an example of a Roman 
lideicommissum where money was left to a 
priestly brotherhood. ’ The terms were 1 MM. 
Sol. reddas collegia cujusdam templi quaesitura 
est cum id collegium postea dissolutum sit, etc. 

(h) Association of state officers. The 
officers of the state, the magistrates, the scribes, 
analogous to the notaries of modern law, 
formed themselves into corporations. At Rome 
and at Constantinople the corporations of the 
scribes had rights and privileges peculiarly 
their own. Thus Cicero, in an epistle to his 
brother Ouintus, and Tacitus in the annals 
refer to the corporations of the scribes. 

(c) Trade gilds. Niebuhr mentions that 
early in Roman history the gilds were regard- 
ed as corporations wuth capacity to possess. 
Dirksen and Eichhorn, as quoted by Savigny, 
support Niebuhr’s statement. The artisans, 
the bakers, the builders formed themselves into 
gilds. 

(d) Friendly Associations. The Digest 
mentions sodalitates, the collegia sodalitia. 
Cicero quotes Cato who says that friendly 
unions were common in his time. They were 
like the clubs and unions of modern times. 
The sodalitia, however, held property and had 
corporative power. The collegia tenuiorum 
of later dates were descendants of the earlier 
sodalitia. 
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Rise and 
development 
of the theory 
of juristic 
personality in 
Rome. 


Prof. Saleil- 
les’ account 
summarised. 


3. Charitable and religious endowments. 

Under the Christian emperors .religious 

endowments called donations super piis causis 
factce were common. “Although the sources 
have no generic expression for these establish- 
ments yet the legal incideifts leave no doubt 
that the pia corpora were juristic persons. In 
fact, as the Codex of Justinian shows, the 
churches could take property under a will. 
Not only had a religious foundation the power 
of possessing property, but it could also be 
instituted as a heres. _ 

4. The treasury. 

The treasury of the emperor called the 
fiscus, as distinguished from that of the senate 
called the aerarium, was a juristic person. 
These four classes are noticed in the Digest 
as juristic persons. The question how did the 
Romans consider the personality of group- 
persons deserves some attention. 

The Roman lawyers admitted the exis- 
tence of civil personality, as is evidenced by 
the fact that the two distinct currents that 
have llown from the Romanists — the medieval 
current dating from the time of the Canonists 
and Glossators, and the modern current due to 
Savigny—bear unmistakable traces of a com- 
mon origin, vtz., the writings of the juriscon- 
sults. 

In Roman law, as in all modern laws, 
there are two view- points whence to consider 
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juristic personality; — (i) the,, view-point of 
public law, and (ii) the view-point of private 
law. The question regarding the conditions 
of the existence and legality of a group-person 
is purely a question of public law. It is a matter 
which appertains to jm publicum. Once the 
right to existence has been determined, the 
association being supposed to be lawful, the 
next point to consider is the juridical capacity 
of the group. Will the association be regarded 
as a subject of rights and duties ? Will it have 
the power to contract ? The answers to these 
questions will settle the juridical capacity of 
the group, that is to say, the juridical perso- 
nality of the association. Now, the jiis 
privatum is mainly concerned with questions 
of this nature. 

It is to be noticed that by juridical capa- juridical 
city is understood not only the power to enjoy 
rights but also that of exercising the rights, 
e. g., what will be the essential conditions for 
binding a corporation by an act of an indivi- 
dual corporator ? Who will have the power to 
act in the name and on behalf of the corpora- 
tion ? These two powers, united in the civil 
capacity, have been distinguished by the 
German writers as the Rechtsfiihigkeit or the 
capacity relative to the possession and enjoy- 
ment of rights and Handlungsfiihigkeit or 
capacity for exercising those rights. 

These two points of view were in Roman 
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law distinctly recognised as is evidenced by 
the passages in the Digest where there are 
references to the law of foundations and 
associations. The question whether a colle- 
gium or a corpus whatever had a right to 
exist, in other words whether it was lawful 
or not, was to be determined by the jus 
publicum. But the civil capacity of the 
same collegium, its power to buy land, for 
instance, was a matter for private law. Here, 
however, it may be noticed that even for some 
time after the law regarding corporations 
had taken a definite shape the association 
could exercise patrimonial ri^^lits only under 
special sanction of tlie state. The progress 
of this conquest by the public law of the 
domain of private law was checked when it 
became fully established that a collegium 
resembled a civitas with this difference that for 
certain collegia the rules of its jus sacrum 
prevailed over the rules of jus publicum. The 
jurisconsults of the third century A. D. recog- 
nise a clear distinction between tlie legality 
of existence of and the capacity of juristic acts 
by the associations. The first is a question 
for jus publicum, the second for jus privatum. 
The collegia were invested with persona- 
lity in order that they might have civil 
capacity. They had originally all the rights 
of an individual legal person except the right 
to be instituted legatees by a will. This 
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incapacity was due to the fact that to the 
Roman eye personality of a corporation never 
ceased to be an abstraction. A testator was 
never allowed to institute an abstract entity. 
A universitas was an abstract entity — a persona 
incerta. The testator might have known all 
the individuals composing the corporation, 
yet the corporation itself was unknown to him 
and unknowable in essence. It was a figment 
of the mind and could not be instituted by a 
testament. A legacy to an uncertain person 
was void. 

But this juridical subtlety was met by a 
subtle device. It was admitted that an 
individual might have a real affection for a 
group of persons regarded as a corporate unit. 
One loves one’s village, one’s city, as much 
as one’s friend. The city or the village was 
individualised in a certain sense. Once indivi- 
dualisation through affection was allowed, 
the incerta persona, the universitas became a 
certa persona. A legacy made to such a one 
was then valid. A universitas was thus 
converted into a certa persona just as a city 
and in the same sense. 

So much for the two characteristics of a 
juristic person — the Rechtsfiihigkeit and the 
Handlungsfahigkeit of Neubecker. But for 
a proper comprehension of the subsequent 
development of the theory of corporations in 
Roman Law, it is necessary to pass under 
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Stages in the 
history of 
corporations 
in Rome. 


First stage. 


review the history pf the group-persons noticed 
in the Digest. 

The history of the associations, gilds and 
other corporations, from* the point of view 
of public law may be divided into three 
periods. The first' period extends from, the 
establishment of the republic to the time of 
Cicero. During this period law allowed 
perfect freedom in regard to the power to 
associate. No laws were passed during the 
republic prohibiting individuals from forming 
associations at their pleasure. No previous 
authorisation by the State was necessary. The 
fragment from the Digest 4.47.22 — His autem 
potestatem facit lex pactionem quam velint 
sibi ferre, d_um ne quid ex publica lege cor- 
rumpant. (They might constitute to themselves 
any power they liked by lex pactionis, i.e., 
by special contract, provided they did not violate 
the public law ) — is sometimes quoted to support 
a contrary view. But, as Neubecker (i) 
explains, the text only indicates that, the 
Senate had the power of examining the bye- 
laws of the association and dissolving the 
association if the bye-laws contemplated in- 
fraction of the state laws. In other words 
whenever the object of an association appeared 
contrary to public policy the association was 
declared illegal. This apparently presupposes 
the existence of an association. The Senate 

(]) Vereine 0 . Recht., page 64. Saleilles loc. cit., p. 58. 
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was asked to interfere only when the byeolaws 
of an association were a menace to the state. 

Under the regime of liberty, associations 
and gilds were fairly numerous. Many of 
these had become historic by the time of Cicero. 
The collegia tenuiorum helped the poor 
artisans to meet the funeral expenses, the 
collegia sodalitia looked to the needs of the 
soldier members of the gild. The petty 
associations, with the growth in their number 
and activity, threatened rivalry with the State. 
The Senate was alarmed and after the famous 
Catiline conspiracy, in which some of the trade 
gilds took part, Cicero obtained a senatus 
consultura which suppressed all the semi- 
political associations and gilds. This rigorous 
measure led to a strong resistance from many 
a corporation, then grown popular, with the 
consequence that, when Clodius became a 
tribune, a Lex Clodia de collegiis was passed 
re-establishing some of the dissolved collegia. 
But this Lex Clodia had a very short term of 
existence, because when Julius Cmsar assumed 
the supreme power a law was passed — a lex 
Julia — which according to Suetonius (1) sup- 
pressed all the collegia except a few which 
dated from a very old time. The second stage 
of the history of Roman corporations ended 


(1) Suetonius, DIv, Julius — Cuncta collegia praeter anti(|ui^s 
constituta distraxit ” quoted by saleilles p. 61. 
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with a policy of restriction following a policy 
of liberty. 

The third period begins with Augustus. 
He went beyond Csesar by laying down a new 
condition for incorporating an association. 
Before a gild became a gild it had to be 
authorised by the Senate to act as a person. 
This new enactment checked the multiplication 
of corporations. That it had this desired effect 
is evidenced by two important texts cited by 
Gierke and Waltzing. The first is the text 
attributed to Marcian in the Digest (XXXXVII, 
22, i) Mandatis principalibus praecipitur 
praesidibus provinciarum ne patiantur esse 
collegia sodalicia neve miletes collegia in 
castris habeant. Setd permittitur tenuioribus 

stipem menstruam conferre The second 

is an inscription of the funeral gild of Lanu- 
vium mentioned by Girard in his texts of 
Roman Law. This runs as follows ; — Kaput 
ex Senatus-consulto populi romani : quibus 
coire, convenire collegium que habere liceat. (i) 
So the last epoch ended by establishing the sup- 
eriority of the jus publicum over private contract 
in matters of group-persons. This history has 
curiously enough repeated itself at least par- 
tially in modern law. The French system as 
well as the English system at one time of its 
respective history has required state authorisa- 
tion as a condition precedent to incorporation 


(i) Girard —Textes dii droit Romain, p. 736. 
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and before such a rule becanje general, each 
system allowed just like the Roman law of 
classical times free growth of bodies corporate 
and semi-corporate, (i) 

From the standpoint of jus privatum the 
history of the civil capacity of juristic persons 
divides into two stages. During the first of 
these, vt2., in the pre-Augustan period there 
were no specific enactments applicable to the 
gilds or associations. There was no law of cor- 
porations enacted for the group-persons and the 
group-persons alone. They were regulated by 
the general law of Rome. The XII Tables 
said. His autem potestatein facit lex pactionem 
quam velint sibi ferre dum ne quid ex publica 
lege corrumpant. I'he associations might by 
a pact bind the associators in any way they 
liked provided the pacts of the associations 
were not themselves illegal. It follows that 
the jural capacity of the corporations was 
determined by the ‘ common law,’ to use a 
modern term, of the realm — a law that applied 
to corporators as well as to co-proprietors. 
Yet it must not be concluded that the collect- 
ivities such as the associations, the charitable 
endowments and gilds of Rome were at the 
start regarded as mere co-owners. There was 
some thing more than the undividedness of a 
joint ownership. Every collegium had its 

(1) Michoud. loc. cit. Vol, 2. 

(2) Ferrara — Le persone giuridiche. 


Personality 
of the Uni- 
versita.s~~]us 
privatum 
First period. 
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bye-laws, its private statutes — -the lex collegii — 
which for the group that subscribed to them 
formed a veritable law of corporation. The 
existence of these pactfe is admitted by the 
jurists in the Digest. Gains says, borrowing 
from Solon ; Ouidquid hi disponent ad invicem 
firmum sit, nisi hoc publicae leges prohi- 
buerint. (i) This apparently alludes to a 
reciprocal contract among the associators — the 
pros ally Ions of Greek has, according to 
Saleilles, been rendered by ad invicem in Latin. 
(2) Now in virtue of this statutory pact the 
individual members had to contribute to form 
a common fund — the area communis of the gild. 
The area communis or the pecunia communis, as 
some inscriptions have it, was somewhat like 
the common fund of a modern club or associa- 
tion and so long as the organisation lasted 
this fund had to remain undivided. The area 
was perhaps administered by the directors of 
the association in the name of the associaton ; 
the individual shares were determined only 
when the association broke up or when an 
individual as sociator retired. Thus Marcian 
in the Digest says that in case an associator 
joins a new collegium he should receive his 
share which would come to him on the 
supposition that the quondam association has 
been dissolved. (3) 


(1) Mommsen Digest 4 (47, 22), 

(2) Saleilles. Loc. cit. p. 69. 

(3) Dig. I, 2 (47»2a). 
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The members of a gild wefe not, therefore, 
co-owners strictly so called. Marcian himself 
has laid stress on this fact. In co-ownership 
the parts of the joint-pfoperty are individualised 
from the very beginning ; while the parts of 
the common fund of a RomSn gild during the 
pre-Augustan period were not individualised, 
even ideally, at its inception. The area 
although it belonged to the gild collectively 
did not belong to the individuals ut singuli. 
The collegium owned the pecunia communis 
which was a separate mass set apart by the 
lex collegii. 

An important point to note is that the 
common property which the collegium posses- 
sed came, as has already been mentioned, from 
the individual members who were under a 
special obligation to contribute to the gild 
fund. But the collegium considered as a body 
made up of a plurality of members could not 
under the Roman hypothesis acquire by 
mancipatio, in jure cessio or even by traditio ; 
because all these demanded that tlie animus 
possidendi should be directed at one and the 
same time to the thing to be acquired. This 
orientation of intention, as a matter of course, 
was not possible unless the collegium were 
invested with a personality of its own. So, 
during the first period, the personality of a group 
was becoming a juristic necessity and by the 
end of the second period it was indispensable. 


Personality of 
the collegium. 
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The second 
Stage. 


Ihiiversitas, 


The collegia^ during the second period of 
their juristic history were formed on the 
model of the cwitas. They were governed by 
functionaries bearing the titles of magistrates, 
curators, quaestors. This approximation of 
the collegia to the states and municipalities 
was due to a rapid development of the idea of 
juristic personality. The populus Romanus — 
the Roman nation~was a person to the juris- 
consults. The state an organ of the populus 
Romanus was also a person. The step from 
the state to the municipalities and then to the 
gilds modelled on the municipalities was not 
very difficult to take. They were all persons 
to the jurists and thus appeared fully formed 
the important, almost the supreme, conception 
of Roman Law — the universitas. In this 
connection a passing reference to the texts is 
helpful. 

In the earlier texts the personality of 
a universitas is based on a more or less 
fictitious assimilation of a group to a human 
being, 'fhe Digest says “ A universitas is 
allowed to figure as a person — Personae vice 
jungitur or Personae vicem sustinet. This was 
an image, so to say, — a term of comparison 
as Michoud would say. But behind the image 
was hidden a legal conception of higli signi- 
fication, v:s., that of the corporative unity 
revealed by the expression universitas. A 
universitas is a name tor every organised and 
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united group. Consequently, the later texts 
oppose the idea of a unified collectivity — a 
universitds — to the sum of the individuals 
composing it — the singuU. Marcian says about 
the property of the city : universitatis sunt, non 
singujorum — it belongs to the universitas and 
not to the individuals. Before this new idea 
arose, the law of group-persons presented 
frequent anomalies because in transactions 
affecting the group as a whole exceptions to 
the general law and exceptions to these excep- 
tions had to be recognised, e.g., the common 
property of a gild was and was not, according 
to circumstances, a joint-property. Co-owner- 
ship and corporate ownership were confused 
with each other. But with the appearance of 
the universitas as a person all the anomaly 
ceased. The (n + i)*'' person of Maitland 
saved the n persons many a difficult situation. 
Ulpian found no difficulty in opposing the 
universitas to the singuli when he said that the 
servus communis was not the common property 
of the citizens but he belonged to the city. 
Nec singulorum pro parte intellegitur sed 
universitatis. (i) So clear is the evidence of the 
texts on this point that Gierke has stated (2) 
“ there is no doubt that the conception of the 
juridical personality was fully formed in the 
post Augustan period.” 

(i) Uipian. Keg. 

v2) Gierke Genoss. 
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New and old 
universitas. 


The new conception of the universitas 
developed, as has already been noted, out of 
an analogy between the state and the private 
corporations. The state was something distinct 
from the populus Roman us, so was a gild 
something distinct from the gildmen.' The 
new conception differed from the old in this 
that while the old group realised a sort of 
unity by the individuals acting collectively, 
the new group was so much of unity, gave 
birth to such an intensified and exteriorised 
idea of unity that the group was more or less 
replaced by the group-person. What was 
before a question of fact now became a ques- 
tion of law. The property that existed as a 
distinct fund separated and isolated de facto 
had per force to be regarded de jure as distinct 
because it now belonged to the universitas. 
This new subject of law had rights of posses- 
sion and ownersljip. So was Roman law 
constrained to modify the theory because facts 
would not, then as now, tolerate fictions. In 
the words of Prof. Dicey “ when a body of 
twenty or two thousand or two hundred 
thousand men bind themselves to act in a 
particular way for some common purpose, 
they create a body, which by no fiction of law 
but by the very nature of things differs from 
the individuals of whom it is constituted, (i) 


(r) Dicey — Sidgwick Memorial Lecture. 
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The new universitas of the Roman law was 
far from a persona pet a. 

The Roman universitas before it donned 
its modern dress passed through the Germanic 
lands. It is instructive to follow its vicissitu- 
des there. • 

1 ,* 

For a long while after the conquest of the 
south-western Europe, the Germanic tribes did 
not feel the want of a. theory of juristic persons. 
This, however, was not due to any dearth of 
collectivities or associations. Even after the 
recognition of individual and hereditary pro- 
perty, property owned by numerous village- 
communities was a familiar phenomenon. In 
the Germanic lands the agrarian village- 
communities were known as the Dorf genossens- 
chaften or Markgenossenschaften. The Genossens- 
chajt is untranslatable. It is, as has been re- 
marked by a French jurist, neither a verein nor 
a corporation. A verein has ideal aims while a 
Genossenschaft had an economic, though not 
necessarily lucrative, end in view. It was 
somewhat lilce a gild or a professional 
syndicate formed for safeguarding the interests 
of tlie members. These Genossenschafts, as 
embryonic corporations, did not however 
suggest any theory of juristic persons in the 
Germany of the Middle Ages. 

Besides the Genossenschafts with a solid- 
arity springing out of the communistic interest 
of the members there were many other non- 


Corporations 
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solidary bodies. These groups originally had 
nothing in common with the Roman gilds or 
associations. (See note at the ePd of the 
chapter). But gradually they assumed the 
character of corporations. This was effected 
through three successive steps noticed by 
Heusler in his Institutionem. d. deut. Recht : — 

(1) Communal property passed into the 
semi-concentrated gesammte Hand. 

(2) The gesammte Hand became unified 
into the genossen property and genossenschaft 
appeared. 

(3) The more concentrated Genossenschaft 
emerged as a korperschajt — a corporation proper. 

The pint-family system so common in 
agricultural communities did not allow the 
partitioning of ancestral property. The joint 
owners were the Meterben, the co- parceners 
of modern law. These owners of undivided 
rights lacked one of the main characteristics 
of a corporation— that of acting through 
representatives. In the time of alienation all 
the co-proprietors had to unite “ to put their 
hands together ” as the expression goes. The 
unity was merged into unanimity, (i) The 
Germanic gesammte Hand was, therefore, 
inorganic like joint property in general. Co- 
ownership is not corporate ownership. 

The jointness, that inevitable mark of 
communistic property, did not, as already 


(i) Saleilles. loc. cit 
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noticed, mould the joint owners into associa- 
tors. Even with its unanimity the group was 
amorphous. It did not crystallise into a body 
until the genossenschajts arose. The genossens 
or companions to use the approximately 
equivalent English term had *a common pur- 
pose in view. Although the individuals are 
very much to the fore in a genossenschaft, yet 
the fact, that a common object is the impellent 
motive for each individual acting qud indivi- 
dual, leads to the development of an esprit de 
corps. It is impossible in such a case to deny 
the existence of a unity — a unity different from 
unanimity. The genossens have a unity of will 
and a unity of a collective conscience. In the 
Middle Ages were forming the nuclei of group- 
bodies destined to play important roles in 
later times. Even a psychologist of the 
analytical school, Wundt, allows the genossens- 
cliaft a gesammt will. With so much granted 
tlie birth of corporation is inevitable. Tlie 
(h'liossenschaft developes into a Kbrperscliaft. 

It is, however, a long story. 

Even a summary outline of the process K6rperschaft. 
of transformation of which Gierke is the 
historian par excellence would fill a volume. 

But no attempt is made here to retell what 
has been fully told in his classical work on 
the Germanic Corporations. It is, however, 
necessary to remark that the opponents of the 
Beseler-Gierke theory of gesammXwille are 


4 



26 


LAW OF CORPORATIONS, 


Striving to prove ,that the distinction between 
a Genossenschaft and a Korperschaft is one 
without a diflerence, holding, as they do, that 
the two are essentially the same juridical being, 
the attendant circumstances only make them 
look different. A Genossenschaft has no 
money-making interest and hence no question 
of liquidation arises while a Korperschaft 
having funds and increase of funds mainly in 
view is necessarily connected with consequences 
that pecuniary liability involves. As these 
consequences perforce differ in different situa- 
tions, the same institution exhibits varied 
characteristics. But the man (i) who can say, 
with perfect justice “ It is not probable that 
for some time to come any one will tread 
exactly the same road that 1 have trodden in 
long years of fatiguing toil ” has not put for- 
ward a hasty conclusion to be brushed aside 
as immature. Gierke is not to be trilled with. 
He is at home in that legal smithy where Baldus 
and Bartolus, Innocent and Johannes Andrem 
were forging tools of great service to the 
jurists. He has on his side the overwhelming 
authority of the glossators and the canonists 
who never tired of declaring that a corporation 
was not a companionship. Whenever the 
individuals appeared to have even the smallest 
share, as individuals, in the rights and duties 
of tiie group, the latter was not a corporation. 

(i; Gierke, Geno.ssensch.Hftsrecht. Intro. 
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Genossenschaft was not Korperschaft as the 
individuals in the former did not altogether 
vanish from the sight of law. It was when the 
group left behind itselhall that was atomistic 
‘ in its structure that the group-person with a 
new ‘ Ipodiliness ’ emerged as a corporation. 

So much for the evolution of the entity. 
A short sketch of the evolution of the theory 
of that entity in Germanic lands will now be 
attempted. 

The doctrine of corporation so far as the 
Germanic lands are concerned exhibits three 
distinct stages of evolution. The glossators 
are at work during the first stage. Their 
attention is mainly directed to the Roman text 
already referred to — Ouod universitatis non 
est singulorum, whatever belongs to the 
universitas does not belong to the individuals. 
The customary law of the Middle Age, how- 
ever, pointed to an opposite conclusion. 
Neither the commons in a village nor the 
common property of a body of persons united 
together for a common object belonged to a 
universitas distinct from the collectivity that 
formed the parish or the association. The 
glossators having the then features of customary 
law present to their eyes altered the text into 
‘ quod qucB collegi sunt vel populi vel sing- 
ulorum’ (i) whatever belonged to the collegium 
belonged either to the people or to the indivi- 


Steps in the 
evolution of 
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First Phase. 


(1) Gierke—Genosseii.schattsrecht V^ol. Ill, p. 212 . 
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Second 

phase. 


duals. Tills view squared with the legal 
phenomena of the time. The common property 
of tlie economic associations owed its existence 
to individual contributions and it was in- 
equitable to drive out the associates by declar- 
ing that the bourse belonged to a new person 
different from those who created it. The facts 
were thus against the Roman theory. But the 
prestige of Rome was great and the canonists 
did not feel quite easy with the glossed law. 
d'lie second phase of the evolution begins with 
the canonists. 

d'he canonists took their start from Fia 
corpora of the Low Empire. The Roman texts 
had the same word corpus — body— for the 
charitable endowments as well as the friendly 
associations. 

Now by corpus is represented an idea of 
organised unity. The group as a group bears 
riglits and duties. “ The corporative right 
absorbs the individual right.” (i) Yet the step 
was not taken so quickly. The group-person, 
if a subject of law, must have a will so that 
acts may be attributed to it. In 1245 were put 
before the Council of Lyon the test questions— 
Has a collej^ium a personality that the Pope 
may touch ? Can a corporation be excommu- 
nicated ? Then came the majestic reply of Pope 
Innocent IV — a corporation lias neither the 
infirmities of body nor has it a soul — a reply 

(i) 0. Mayer — Diejurist, Person, 
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now vulgarised by the English common laW’ 
yers. No soul and therefore non of its perils. 

It cannot tie excommunicated. So commenced 
the y^gime of Persona ficta. A corporation 
although a subject of corporative rights, if not 
totally fictitious, is at best a, notional being — 
it has no soul, no conscience no volition. 

The notion of personality — the fictitious Third phase, 
personality— of a corporation started in the 
13th century so far as Germany is concerned, 
and more than “one generation of investi- 
gators liad passed away” before it became 
settled that the ideal being was not after all 
so much ideal. It was buying and selling, 
possessing and dispossessing ; marry it could 
not but crime and tort were for it possibilities. 

With the development of Germanism the 
Receptionist theory was put into the crucible. 

Despite Savigny, Beseler gave out “ There is 
no text which directly calls a universitas a 
persona — a persona vera or a persona ficta (1). 

vSince then the Korperschaft with a 
gesammUmlle is enjoying favour in Germany. 

More than six centuries after Innocent, Gierke 
says “ Our corporation is no fiction, no symbol, 
no piece of the State’s machinery, no collective 
name for individuals but a living organism 
and a real person with body and members and 
a will of its own. Itself can will, itself can 


(i) Maitland —Gierke loc. rit. 
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act; it wills and acts by the men who are its 
organs, as a man wills and acts by brain, 
mouth and hand.” — The idealism of the 13th 
century gave place to the realism of the 19th. 
This realism has found followers in England as 
well. 

) 

Before the study of the evolution of corpo- 
rations in England is taken up, a glance at a 
recent chapter of French legal history, even at 
the risk of anachronism, might prove useful as 
the modern theory of corporations owes not a 
little of its development to the controversy 
that sprang in France out of the campaign 
against the congregations. Michoud’s articles 
and Brissaud’s Manuel d’histoire du droit 
francais are the best guides for an outline 
study of this controversy. 

To the philosophers and the publicists of 
the French Revolution the only rights that 
could be called legal rights were those of the 
individuals. The state was bound to frame 
laws conserving the rights of the individuals 
because the individuals had agreed to part 
with portions of their rights in order that they 
might live in security. After this well-known 
Hobbes-Locks theory of social compact ela- 
borated by Rousseau, between the state and 
the isolated disorganised individuals there 
ought not to be any right-and-duty-bearing 
entitles. To the Revolutionaries the existence 
of corporations with distinct fights was an 
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anomaly philosophical, jural and political. ( 1 ) 
It was a philosophical anomaly because in- 
dividuals alone had rights and duties, the rights 
of an individualised group could not be imagin- 
ed as distinct from those of the members of 
that group. In other words, the rights of a 
collectivity were the sum of the rights of 
individuals. The jural anomaly lay in re- 
placing the individuals of a group by an 
objective and not merly a notional group- 
individual. They said, for instance, ‘ if you 
have three individuals, A, B and C grouped 
together, you have for the rights of the group 
the sum of the rights of A, B and C. To 
suppose a fourth individual D has risen out of 
this group is a fiction — it is a jural creation 
to which corresponds no reality.’ To these 
two the i8th century publicists added what 
seemed to lliem a more serious anomaly — the 
political anomaly. They looked askance at 
any group with corporate rights because then 
the power of increasing its patrimony would 
make it a formidable rival of the state. The 
very instinct of self-preservation should, in 
their opinion, set the state against all other 
corporations. 

In the i8lh century it was permissible to 
tliink, that corporate property was a menace 
to the state. The chief representative of 

,1) Levy — L’affirmatioii du droit collectif. Charmout — Le droit et 
lespni democratique. Saleilles — loc. cit. 
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corporate property at the close of the Ancient 
Regime was the property of the church. The 
state had to reckon with the ecclesiastical 
property. Its strength' lay not only in the 
unchangeable religious convictions of the 
followers but, in a great measure, in the eco- 
nomic force that amassed wealth supplies. 

The inconvenience of the amassed immo- 
vable property, in the hands of a group was 
specially manifest when the group was a 
regular religious body. It was from this 
quarter that the evils of mortmain came. 
When property was in the hands of a church 
it was practically inalienable. The conse- 
quence was a tendency towards a perpetuation 
of an agricultural and a feudal regime so 
detrimental to commerce. 

The ecclesiastical property— the type of 
corporate property according to the i8th 
century publicists although unfavourable to 
the growth of land value and commerce might 
have been defended had it but benefited the 
poor monks and clergy. But observes Saleilles 
(i) “this was not to be.” The abuse of the 
ecclesiastical rights led to the aggrandisement 
of the rich while the poor were left alone. 
The monks languished while the lords grew 
in wealth and power. It was this doleful 
aspect of the corporate property towards the 

(1) Loc. cit. the above is a substance of this account of the Theory 
of Corporations in France, 
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close of the ancien regime that led, later on, 
to the demolition of ail corporations and 
endowments lay or ecclesiastical. It was a 
tabula rasa. After a' century of abnormal 
regime a Civil Code was framed. This Code 
discussed civil society, but no reference to 
civil personality was made therein. The 
jurists, however, supplied what the legislature 
failed to do. The constitutions of the trading 
companies and endowments, on analysis, yield- 
ed a notion of juridical personality. 

'I'he Code of 1804 has not much to say 
about corporate rights. True, there are in it 
sections on the co-ownership of groups ; but 
co-ownership, is not corporate ownership. 
The very essence of co-ownership is that the 
individual co-owner conserves his rights with 
regard to his aliquot share of property. The 
co-owners in appearance seem to form a body 
through the fact that every one of them has 
only an ideal share in the undivided property. 
But in reality this indivisibility does not create 
a distinct jural person because although the 
individuals come together with regard to 
the whole, undivided estate, the rights that 
obtain are the rights of the individuals them- 
selves. “In co-ownership we get,” as Professor 
Saleilles remarks, “the individualisation of 
law made more permanent notwithstanding 
the appearance of a collective right, (i) There 

11) Saleille.s, loc. cit. Ch. 

.5 
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is no transmutat.ion of the subjects of rights 
here. 

The indivisibility is even viewed with 
distrust in the Code. It distinctly says that 
after the lapse of five years the members of a 
group have an absolute right to demajid the 
partition of the joint property. So it can be 
said that the co-property of a trading group 
was the reverse of corporate property. The 
group-rights in this view arose out of a juxta- 
position of individual rights. Such an amor- 
phous condition of the group was incapable 
of producing unity and consequently-stood in 
the way of corporateness. 

The Code If the Code civil ignored Corporate rights 

Pcnsl 

the Code penal went a step further. It pro- 
hibited all associations of more than twenty 
men. A permissible association, to be legal, 
had to be authorised. But the administrative 
authorisation did not confer on the association 
any jural or economic rights. The association 
might exist as a lawful association but it 
could not hold property. It could not buy 
or sell, nor could it enter into any other form 
of contract ; although the individual associator 
could sell his share, could transmit it to his 
heir, could ask for a partition. In other words 
the association lacked the distinctive mark 
of a corporate body. 

Association The associations had to prove themselves 

uscful to the Community before they became 
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invested with personality. The trend of legis- 
lation at the beginning of the i9th century 
was, as already noticed, not favourable to the 
growth of personality. > But when the number 
of group bodies multiplied, the courts had to 
treat some of these at least as unitary bodies 
with semi-corporate rights. By the middle 
of the iqth century the jurists more or less 
succeeded in impressing on the legislature that 
much social inconvenience would be removed 
by conceding to the group-bodies rights and 
duties distinct from those of the individuals 
composing the group. The philosophers of the 
French Revolution, it was pointed out, made 
a great mistake in not recognising bodies other 
than individuals as subjects of rights. Their 
mistake arose out of a strong individualistic 
tendency. Because according to the accepted 
theory of the Revolutionary philosophers a 
right made the individual will apparent. In 
other words the rights guarded by law were 
manifestations of individual liberty. Some- 
how or other psychological liberty was con- The mistakes 
fused with legal right. Tlie letter was viewed ciop»dfsts.^' 
from a stand-point usual to the i8th century 
encyclopaedists. “Perhaps the element of error,” 
says a distinguished French jurist “was inten- 
sified by an organised attempt, at this period, 
to prove that man was born along with 
the rights and not that the rights came 
to him because he was born in a given 
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medium.” (i) Such a theory is obviously false. 
An isolated individual can no more have legal 
rights than legal duties. They come into exis- 
tence when a man is brought into contact with 
a man and only after a social system has been 
established. The’re is a social right even, before 
an individual right. To deny collective rights 
is to deflect the bend of human nature because 
man is nothing if not social. The individual 
right per force occupies a secondary place in a 
scheme that has collectivity for its basis. The 
collective right is a regulator as well as a 
warrantor of individual rights. It is a regulator 
for it sets a limit to the individuals who must 
not interfere with the general interests of the 
society. It is a warrantor because the isolated 
individual is a feeble and powerless being. 
.\gain, the jurists added, the position of the 
Revolutionists in the matter of corporative 
rights was not very logical. The practice did 
not tally with the profession. The doctrine 
of unbounded individual liberty, unless com- 
pletely modified, could not but admit one of 
the most important forms of individual liberty 
— the liberty of associating the forming 
private corporations. 

Despite the convincing arguments from 
principle, the attempt of the legislature to 
check the growth of associations and collective 
bodies did not altogether cease. But the 

(i) Saleilles. loc. cit. p, i6. 
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innate tendency of human nature led to the 
formation, even in contravention of legal rules, 
of groups for philanthropic, charitable and Ccyporate 

. - bodies. 

religious purposes. Fictitious methods were 
adopted — methods based on models borrowed 
from .other departments of ‘law which ulti- 
mately brought about a result precisely 
opposite to that contemplated by the positive 
law. Just as in England the Statutes of 
Mortmain were responsible for creating a new 
form of property, so in France the statutes 
intended for the suppression of collective and 
corporative rights gave rise to the formation of 
commercial associations and charitable endow- 
ments. Even at the present day tlie associations, 
now borrowing from partnership law, now 
borrowing from the law of igio, are compelling 
the legislature to recognise a jural necessity 
created by social needs. The groups are 
clamouring to be treated as group persons. 

It is time now to turn to the instructive 
history of corporation in English law. 

Pollock and Maitland have shown that 
the law of Henry III has little or nothing to 
say about corporations in general. Con- 
vents, chapters and communities are much 
discussed in the law-books but no such terms Corporations 

, in English 

as corporation, body corporate, body politic law. 
are found. The terms — community, commo- 
nalty or commune are generally used. “ Com- 
mune or Communitas in Latin, is a large vague 
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word ; in the J4th century it is often applied 
to the English nation, the community or the 
commune of the land, it is applied to the 
Cistercian order, it is applied to the University 
of Cambridge, for in the vill of Cambridge there 
are two communes, one of clerks and one of 
laymen, it can be applied to the Community of 
Marchants who hold the king’s staple of wools, 
it was applied to the ‘ bachelors’ of England 
who in 1259 had joined to obtain concessions 
from the king.” (i) But the term corporation is 
not the equivalent of the term commune because 
while some of the communes became corpora- 
tions others failed to acquire corporate 
character. Thus cities and boroughs became 
corporations but not township and hundreds, 
yet they were all communes. The Roman 
Universitas, although discussed by Bracton, is 
illustrated by Roman examples. With the 
exception of cities and boroughs Bracton can 
mention no other examples of universitas. 
Universitas vero sunt, non-singulorum, quae 
sunt in civitatibus, ut theatrum, stadia et 
huiusmodi et si qua sunt in civitatibus com- 
munia.’ (2) This is but an echo of universitatis 
sunt non-singulorum, veluti qum in civitatibus 
sunt, ut theatra, stadia et similia et si qua 
alia sunt communia civitatium. (3) To talk of 

(1) Pollock and Maitland— History of English Law, Vol. I, p. 494. 

(2) Bracton^ f, 8. quoted in Pollock and Maitland, loc. cit. Vol* 

P- 495 - 

(3) Justinian 2, 1 . 6. 



INTRODUCTION. 39 

the ‘ mediseval English boroughs with stadia 
and theatra that is nonsense.’ Any theory of 
corporation in English law must, therefore, be 
gathered from the way the 13th century 
lawyers treated particular groups. These fall 
under, two broad classes the ’ecclesiastical and 
lay groups. 

Church lands were quite common in 
England long before the time of Bracton. The 
bishop of the civiias controlled all the ecclesias- 
tical property within a diocese. The German, 
if Stutz be correct, brought the notion that if 
a person builds a church upon his own land it 
is his church. In course of time when the 
proprietary right of the founder evaporated 
into ecclesiastical patronage — advowson — the 
church appeared as an owner of church pro- 
perty. But precisely how the parish church 
acquired rights distinct from those of the 
bishop and his cathedral church on the one 
hand and from those of the founder or patron 
on the other is a moot problem of English 
legal history. Perhaps there is, to quote the 
leading authority on the subject, ‘ a super- 
natural element in the story. Great changes 
take place behind a mystic veil. At least for 
the purposes of popular thought and speech, 
God and the saints become the subjects of legal 
rights if not of legal duties. From the example 
found in Kemble a saint is the connecting link 
between God and the church so far as the 


The ecclesias- 
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ownership of ecclesiastical property is con- 
cerned. ‘ To thee Saint Andrew and to thy 
church at Rochester where Justus the Bishop 
presides do I give a portion of my land.’ (i) 
oomesday In the Domesday Book the saint appears 

personality of vcry ofteo as thc owocr of the church lands, 
the Church, Panl^ St. Patroc, St. Leotsian all held lands. 

Sometimes the saint holds the land of the 
church, sometimes the church holds the land 
of the saint. The saint by degrees withdrew 
behind the church and the idea of the church 
was spiritualised till it became an ideal, 
juristic person. This is how, Maitland thinks, 
the church grew into a person. (2) 

By the beginning of the 14th century 
A fourteenth inwycrs wcrc recognising the personality 

century case. o o r ./ 

of the church. It was possible for a rector to 
plead that he found his church seised of that 
land. In a judgment of 1307 the church is 
treated as a perpetual infant — ' A church is 
always under age and is to be treated as an 
infant, and it is not according to law that 
infants sliould be disinherited by the negligence 
of their guardians or be barred of an action in 
case they would complain of things wrongfully 
done by their guardians while they are under 
age. (3) Here the church as a juristic person 

(1) Kemble. Cod Dip quoted in Pollock and Maitland. 

(2) But .see, Maitland. Collected Papers, Vol. Ill, p. 266. He 
thinks that the temporal law of the Middle Ages did not maintain one 
consistent strain of language. The position of the math in Hindu Law 
may be taken as an illustration. 

(3) Year Book. 2r. — 2. Edward !. 
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is completely separated from natural persons — 
its organs. ’ Along with the ecclesiastical was , 
developing the lay corporation. The borough 
was the first to appear as an important corpo- 
rate body. ■. 

* *■ 

According to Bracton the civic or burghal Lay group, 
community is no more community but a 
universitas civium vel burgensium. (i) The 
clauses in tlie old borough charters bear out 
this statement. For example the Norwich 
Costumal provides that when a burgess is 
impleaded in the king’s court, the cognizance 
of the cause might be claimed for the civic 
court. When such a claim was made the 
defendant had to pay the costs of the proceed- 
ings, if lie could not pay, the Chamberlain of 
the city had to pay. (2) The franchises of the 
borough do not belong to th.e burgesses ul 
singuU. Although the lawyers of the 13th ■ 
century use the old forms of expression proper 
for collectivities, they are beginning to realise 
that Bracton is right in assimilating the 
borough to a universitas. 

The borough could be fined for wrongful Criminal 

° ^ liability of 

acts and defaults. Sometimes as a punishment theborough. 
it lost its ‘liberties.’ When the Mayors of 
Sandwich was found guilty of asserting by acts 
of violence certain supposed franchises of his 

(1) Bracton. F. 228. F.5. 

(2) Bracton’s Note-Book edited by Maitland 
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town, it was adjudged that the community 
^ should lose its liberty because whatever was 
done by mayor in matters affecting the com- 
munity was the act of the community itself, (i) 
This made the la>w familiar with the concep- 
tion that an organised act of an organised 
body made that body a unit. If it went wrong 
if it broke a law, is should be punished in its 
unity. The old case of the city of York when 
it falsely claimed to farm the ainsty and lost, 
for its trouble, all that it claimed adumbrated 
the now familiar rule in America whereby the 
joint-stock companies have learned the mean- 
ing of quo-warranto. 

Civil liability. fn the region of civil liability the cor- 
porateness of a borough was not very evident. 
When the rent of a borough fell in arrear the 
king proceeded against eacli burgess or all as 
he liked. This joint and several liability 
suggested a convenient procedure for realisa- 
tion of dues. The burgesses would be assessed 
in proportion to their wealth, the rich would 
be got at before the poor. Such a levy was 
both equal and sure. The 13th century 
boroughs had very little lands or goods and a 
wise course under the circumstances was to 
look to the purses of the rich for the payment 
of dues. In the 15th century, however the idea 
of corporate civil liberty was coming to the 

(l) Placit. Abbrev. 273. 
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fore. Tlie Year-Books mention (i) that an 
action of tresspass was brought in 1429 against 
the Mayor, Baliffs and one J. Jabe. The 
defendants pleaded'that “ Jabe was one of the 
commonalty and therefore was named twice 
over.” It is not known how the case was 
decided but the judges admitted that when a 
community was amerced -the common course 
for the King’s Bench was to levy the amerce- 
ment from all the goods of the members of the 
community. The corporate as opposed to 
individual liability in civil matters was, tlieii 
crystallising out of collective liability by the 
time that Jabe’s case came from the court. (2) 
After what deviations and uncertainties 
the idea of corporate liability was firmly 
grasped is best illustrated by the cases of debts 
owed to communities. The hundred Rolls 
mention that the jurors of Northampton 
asserted that Henry III, when he died, owed 
£^qo to the community of Northampton. This 
might be supposed to be a clear instance of a 
debt due to a corporation. But an examina- 
tion of the process how the debt was incurred 
would dissipate such a notion. The jurors say 
“ during the twenty last years of his reign the 
king’s captores took to his use peltry to that 
value in the fairs of Northampton, Stamford, 

(1) The substance of the above is taken from Pollock and Maitland 
Legal History. 

( 2 ) F. B. 8. Henry VI. Vide Pallock and Maitland, Vol. L 

PP- 495-“98. 


Debts due to 
the boroughs. 
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St. Ives, Boston, Winchester and St. Edmonds ; 
what is more he owes the drapers of 
Northampton £'ioo, for goods taken in the 
same fairs.” Surely King Henry has taken the 
goods of indivi4ual traders, for no joint-stock 
trading by the burgesses of Northarriplon is 
mentioned. So the debt due to the community 
is a sum of the debts due to the individuals 
thereof. Again a merchant of X owes a trading 
debt to a merchant of Y then if other merchants 
of X go to the town of Y, or to some fair 
where the creditor finds them they will like 
enough be held answerable for the debt— at all 
events if he proves that he has made a frintless 
effort to obtain justice in the court of X they 
are the communares of tlie principal debtor, 
they are peers and parceners, they are in scot 
and lot witli him, and they and each of them, 
must answer for his trading debts, (i) This is 
the idea of collective and not corporate liability. 
Indeed throughout the Micjdle Ages pure 
corporate liability was not of frecjuent 
occurrence. It showed itself more often than 
not in a mixed form. ( 2 ) 

The truly corporate character of a borough 
appeared with the use of a common seal in 
transactions of tlie borough. The seal was an 
‘outward and visible’ sign of theborough’s 

(1) Maitland Township and Borough. Pollock anti Maitland.— 
Hist. Eng. Law, Vol, 11. 

( 2 ) Jcnk.s— Law and Politics in ihe Middle Ages. 
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unity. When this unity became patent all that 
was necessary to perfect a ‘collective ’ borough 
into a ‘corporate ’ bofough was that if should 
own property. The property that helped the 
evolution of corporate unity, was the property 
that the borough had in its franchises and tolls. 
In the records of Nottingham the burgesses of 
Nottingham are mentioned as having demised 
to the burgesses of Retford the tolls belonging 
to the borough of Nottingham ‘ to have and to 
hold at farm to tlie said burgesses of Retford 
and their successors, of us and our successors, 
for ever at a rent of 20 marks.’ This is an 
unmistakable sign that the two boroughs are 
acting as two persons. For in the language of 
Maitland, it can scarcely be thought that the 
new burgesses of Nottingham are in any toler- 
able sense co-owners of the right of taking 
toll. No one of them is entitled to any aliquot 
share of the tolls ; no one of them has anything 
that he could demise to a burgess of Derby or 
of Retford; may if the Retford folk took a 
separate deed from each man of Nottingham 
they would get nothing thereby. What is 
wanted is not joint action but constitutional 
action ; a common seal must be affixed by 
those who according to the constitution of the 
borough are entitled to affix it. Our borough 
is a person now. 

This brings to an, end the rapid survey of 
corporations in Europe. It appears that two 


Hindu and 
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of the highly civilised countries of antiquity. — 
India (i) and Greece, — have not played any 
important part in developing a Korporations- 
theorie. The Sanghas of Manu, the ancient 
Indian grama which according to some had its 
seal, and the religious endowments of Greek 
and Hindu law might have developed into 
corporations of a real person type ; but this 
was not to be. In the Athenian law as Sarazin • 
(2) has shown the religious foundations were 
entrusted to the liturgical committees. From 
the numerous inscriptions it. appears that these 
committees were like groups of trustees. A 
trust is in no way affiliated to a corporation. 
Thus it was not given to one that did so much 
for thought and culture to contribute to the 
material development of jurisprudence. If 
ancient Greece failed for a negative reason, 
ancient India failed for a positive one so far 
as the real-person theory of corporations is 
concerned. For while the former could not 
distinguish between grouped persons and 
group-persons, the latter carried the distinction 
so far as to put each class in a water-tight 


(1) Position of idol in Hindu Law is discussed in the lecture on 
corporation sole. We must not assume too readily that a Hindu 
deity is a juridical person for purposes" — Mookerjee, J. in Bhupati nath 

V. Ramlal. 14. C. W. N. 32. 

— Savara. On the Purbamimansa. Adhyaya ix. 

pada I. Quoted per Mukerjee, J. in his judgment. 

(2) Etude sur les Fondations dans I’antiquite, 
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compartment. The Hindu law, as the autho- 
rities (i) Say with one accord, like the Roman 
law, is familiar not only with corporate bodies 
but with juridical persons or ‘subjects’ called 
the foundations. These subjects, however, are 
far too ideal to be of service to the realist. 
Behind the too much ideal temple are hiding 
the too much Sebaits. Behind the math is 
lurking the manager. The temples and maths 
with mosques and Khankas have now been 
packed away under a Religious Endowments 
Act. Sebaits and Mutwallis need no longer 
trouble the followers of Gierke. Perhaps one 
would still turn to that perpetual infant of the 
Middle Ages, the church, and say that she is a 
juridical cousin of the Hindu math. (2) But it 
must be remembered tliat she is a cousin 
several times removed. Why this has been so 
is not an easy question to answer. The history 
of Hindu law is yet to be written. When tlie 
historian comes he will prove how true is the 
remark of the great historian of English law 
— ‘ the matter of legal science is the actual 
result of facts of human nature. The practical 
experiences of nations determine the bend that 
their legal systems take. 

(1) West and Biihler Hindu Law, p. 553. 

(2) The math is generally cited as a juridical person in Hindu law 
(Babajirao Gambhir Sing v. Laxmandas Guru Raghunath Das, I. L. R. 
21, Bombay 215). But it must not be forgotten that the manager lurks 
behind the math, A real-person theory must not overlook this fact. 
The position of a math in Hindu law will be discussed later on. Juridical 
ideas need constant revision as the recent Calcutta Full Bench decision 
already referred to shows, 
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Conclusion. 


The thread that connects so apparently 
diversified subjects of rights and duties as the 
Ecclesiastical commissioners of England, the 
Dean and Chapter of Ely, the Chancellor, 
Masters and Scholars of Oxford, the Mayor, 
Aldermen and Burgesses of the Borough of 
Cambridge, the Governor and Company of the 
Bank of England, the Great Northern Railway 
Company, Styles, Nokes and Company (Limit- 
ed) reached India in the nineteenth century. 
It is the object of the following lectures to 
dwell on the salient features of Indian Corpora- 
tions, to justify once more, if justification were 
at all necessary, what according to the out- 
standing English jurist of the nineteenth 
century has been well put by the outstanding 
English poet of tlie nineteenth century. 
“Justinian’s Pandects only make precise 
What simply sparkled in men’s eyes before 
Twitched in their brow or quivered on their lip. 
Waited the speech they called but would not 

come.” 

Legal theory, in the inimitable language 
of Maitland, registers the accomplished fact. 

(i) Browning. The Ring and the Book, Count Guido; 1781. 

Maitland — Township and Borough. 
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Theories of Juristic Personality. 

In. the introductory lecture I have shown 
the importance of certain juridical theories in 
connexion with the considerations determining 
the legcil position of the corporation. In the 
present lecture I propose to deal with those 
theories somewhat in detail, so that we shall 
be the better prepared to understand the 
influence of theory on practice and vice versa. 
l.et us start with what is known as the fiction 
system. 

Savigny is generally regarded as the 
inventor of this system. But this is going too 
far. Since the Roman time terms implying 
artificial creation have been quite frequent in 
jurisprudence. The expression persona repre- 
sentata or ficta is due to Etonian influence. 
Savigny strictly speaking invented nothing. 
He only made the idea more precise and 
deduced consequences from the theory. And 
one is not sure whether the idea and the terms 
of Savigny have not been exaggerated. Savigny 
is mainly thinking of the capacity of a juridical 
person. It goes without saying that a group 
must fulfil certain legal conditions in order 
that it may have legal capacity. So Savigny says 
“ a college of judges appertaining to the same 
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tribunal and discharging similar functions do 
not constitute a juridical persen. • In every 
system it is necessary for personality and 
capacity that certain legal conditions should be 
fulfilled.”(«) T{iis is the gist of Savigny’s 
statement that the problem of personality views 
a question of juridical capacity extended artifi- 
cially to fictitious beings. And he adds ‘one calls 
them juridical persons, that is to say, persons 
who exist only for juridical aims.’ This 
means that in the legal domain certain ideal 
persons are regarded as existing, in order to 
attach legal consequence to them. In other 
words certain legal consequences are regarded 
as necessary and these are grouped round a 
common idea. The idea of personality is such 
a one. According to Savigny these persons 
have an existence — although a purely juridical 
existence. The essential part of his thesis is 
this : — Real persons may be opposed to 
juridical persons in the sense that the former 
are not created, individualised by law, law has 
only to recognise their personality, while the 
latter are exteriorised, individualised by 
legal conditions, law has to put in artificial 
means for conditioning their existence. His 
disciples, however, went a little farther. They 
found that several individuals however knitted 
together do not give rise to a distinct person. 

(a) See Savigny Loc. cit rVenrh Ed, Bk. II S. 85, Seq. 
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If the sum is supposed to result into a new 
being, the’ latter is ideal, a unity created by 
the mind when there is diversity in fact. If 
the law regards such a group as a new person 
independent of the individualsin the group, it is 
only through jural fiction. The juridical 
personality is then a legal creation. The 
practical consequence of such a hypothesis is 
that the will of the state as a supreme factor 
in corporative matters follows from the theory. 
This has been termed the system of legal 
recognition. x'\ccording to tliis system the 
only juridical persons are those recognised by 
the state and the capacity and personality of 
these exist in proportion as they are allowed 
by the state. The state recognition might be 
special or general e.g. the statutes applying to 
the groups of a different class are instances of 
general recognition, thus the Companies Acts 
in India, the enactments for the collegia 
tenuiorum in Rome are of this kind, while the 
French Law of 1884 for known professional 
syndicate is an example of special recognition. 
Moreover the recognition may be explicit or 
implicit, e.g. S. 529 of the French Code, 
several sections in the Indian Companies Act 
1S82 implicitly recognise personality of a 
company. 

Let us note some of the objections to the 
“ Fiction Theory.” Michoud has admirably 
summarised them in his famous treatise oh the 
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theory of moral personality. (a) Zitelmann, 
Meurer and Mestre are amongst some of the 
authors of the objections recorded by Michoud. 
I shall follow his lead. The first objection 
is that the ‘ fiotion ’ explains nothing, it is 
powerless to offer the key to the problem put. 
The juridical problem is concerned with the 
explanation of ownership by a juridical person. 
To say that in the case of a group person the 
property belongs to an ideal fictitious being is 
to say that it belongs to nobody. If a right 
always connotes a subject, to imagine that a 
fictitious subject may carry a right is, as Brinz 
says, to ‘ hang a hat on an imaginary peg.’ 
(Pandekten, quoted by Michoud). The fiction, 
it is true may serve to explain some otlier 
juridical theories, by itself it explains nothing. 
Whatever form the fiction theory may assume, 
it leads to difficulties in practice. Thus 
Bohlau, a supporter of one form of fiction, 
regards a juristic person as a property without 
a real owner, this mass is like a human subject, 
it plays the role of a human being. The 
Roman idea personae vice fungitur is appearing 
here in a different garb only to make matters 
more complex. Again some like Windscheid{6) 
try to explain the personality through a 
common tendency of human mind— anthro- 
pomorphism. The juristic person, they say, is 

{a) La Thcorie de Ja personalite morale p. i8. 

(b) Pandekten S. 49. 
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but a product of the tendency to “ personify” 
the concepts. All these attempts fail to explain 
the problem — they add one more difficulty 
through recognition of ‘ subjectless ’ rights. 

The second objection rests on the fact that 
the fiction cannot explain the basic pheno- 
menon of public law. Whatever might have 
been the case in early times the modern 
systems all recognise the personality of the 
State. The Units of International Law are not 
fictitious units, so the sovereign that impresses 
its will on its subjects is not fictitious. The 
unity of the state requires personality. This 
unique person has public rights and public 
duties as well as private rights and private 
duties. It is a subject of administrative law 
and it is bound by many of the rules of private 
law, A legal system that refuses personality to 
the state is subject to the awkward necessity of 
inventing many fictions to explain the many 
sided activity of the state. The treasury e.g., is 
a ‘foundation’ in such a system, a strange 
device no doubt, for the essential chracteristic 
of a foundation is its personality. To avoid 
one fiction they have built up many fictions. 

The third objection to the fiction theory is 
that it misunderstands the part that the 
legislator plays in social relations. The legis- 
lator creates nothing by himself. The material 
existence of the things to which legal 
attributes are affixed is independent of his 
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legislative activity. He can only consider 
certain relations as illegal and prohibit them. 
When a group through its associative activity 
desires certain objects and intends to have 
proprietorial powers, the legislator does not 
and should not deny his assistance. This 
manner of looking at a corporation is no fiction, 
it would have been so if the legislator acted 
otherwise. To deny to the group the rights 
and duties and to assert them as existing only 
in relation to the units in the group is to go 
against the evolutionary tendency of modern 
industrialism. The h)’polhesis of pure fiction is 
then untenable so far as juristic personality in 
modern law is concerned. 

The next system of theories is due mainly 
to Brinz, Bekker and IXiguit. The system 
agrees in holding the principle that man alone 
is a typical person. According to the followers 
of one or other of these theories group 
personality as well as other types of juridical 
personality may be explained by the ideas 
proper to the personality of a human being. 
Two courses are possible : (i) one may consider 
the mass of rights and duties as belonging to no 
particular individual; (2) one may consider 
them to belong to the units in a group. Brinz 
and Bekker have chosen the first course. Their 
theory may be termed the theory of subjectless 
rights. Brinz says “ according to the Roman 
idea, the city is not a person, but it holds the 
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place of a person. In otherwords in the Roman 
division d persons, there is neither a moral 
person nor a ficlitious.person but only men, it 
is only in the Roman division of things that 
juristic persons in modern sense occur. But the 
Romans did not create a second category of 
persons, they are content in saying that certain 
things, although subject to a special kind of 
rights, are res nulltus. The modifications due 
to modern Romanists are not present in the 
writings of the Roman Jurists. To say that the 
State and the cities are persons is only to give 
play to fancy and such statements are not at 
all scientific. The modern jurists have 
introduced a popular metaphor into the 
juridical language. To justify this metaphor 
they have assumed a maxim — no person no 
property, d'his principle, once assumed, has 
led them either to the recourse of a fictitious 
jjerson or to the attempt at proving the reality 
of moral persons. All their attempts have 
proved vain. It is not necessary to seek for a 
fresh person in these cases. Because property 
may belong not only to some one but also to 
some aim, the aim, for the matter of tliat, does 
not become a person. The patrimony of a 
moral person is the patrimony of an aim 
(Zweckvermogen). This notion of aim is 
found in the U niversitates such as the State, the 
communes, the corporations, the foundations, 
the establishments pice causcv. The current 
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conception has personified this aim, the 
personification being attached to" the more 
visible parts — the City, the Gods, the Corpora- 
tion, the Temple, the Church, the Hospital, 

and the Fiscus. , But the reality is that the 

« 

property here is owner-less.” 

Bekker has made this theory more subtle 
from the philosophical standpoint through the 
notion of the subject of rights. Two distinct 
situations are possible with regard to one and 
the same rights — disposition and enjoyment. 
Disposition includes the right to conduct 
oneself as a master to defend the property in 
courts, to administer it ; enjoyment is the 
right of appropriating the material benefits 
that the property produces. These two situa- 
tions are often separated, the first may appertain 
only to a being with volition, the second may 
appertain not only to human beings endowed 
with volitional powers but also to those in- 
capable of willing such as the infant and the 
mad man and even to animals and inanimate 
objects. One may dispose of property for the 
benefit of the latter, a condition regarding the 
administration of property so left being attached. 
Are these then subjects of rights ? Bekker would 
say no. What is protected in such cases is the 
intention of the founder provided it is not contra 
bonos mores. 

The common objection to this theory is that 
the notion of subjectless rights implies a contra- 
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diction in terms. Such an objection is evidently 
based on tfie definition of a right. But there 
is another objection independent of all defini- 
tions. If a subjectless rigid is premised what 
is ther§ to prevent the State from doing what 
it likes with such rights. True the aim is 
attached to the rights as an invariable attribute 
but the moment no other body than the State 
itself intervenes for the preservation of the aim, 
every obstacle to the reckless administration of 
the endowment, if it be endowed property that 
is under consideration, is removed. The State 
in this system remains the master of the situa- 
tion in all matters connected with group 
property. The physical persons who have 
created the patrimony of the moral person, 
who have developed it, who have proposed tlie 
aim of its activity, are purely and simply 
brushed aside as non-existent. The bond 
between the right and the persons is broken. 
Eiy the side of subject less rights, is the masterless 
property that the State can do whatever it 
likes with and no one can raise an^ legitimate 
objection against the I'eckless behaviour of the 
State. In such a regime a corporation will be 
allowed a precarious existence. So long as the 
State finds no formidable enemy in the corporate 
organizations, the latter is safe, but the moment 
it develops power, it becomes well nigh doomed 
to destruction. Such is the danger of Bekker- 
Brinz theory. 

8 
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The theories that have been mentioned 
just now deal with private law. £)uguit has 
put forward another theory in his studies on 
Public Law where he deals with the broader 
aspect of juristic persons. He has der^ied the 
utility of the conception of moral personality 
in public as well as in private law. His theory 
is based on the philosophy of law that the 
author himself has preached. It is derived 
from considerations regarding social solidarity 
and a new view of the relations between the 
governor and the governed. The outline of 
his theory is given here. 

Social observation reveals on the one hand 
the existence of social solidarity whence flows 
the rules of objective law to which every 
individual should conform, and on the other 
hand the existence of individual wills which 
should be realised in conformity with the rules 
of objective law. It is inexact to think of the 
subjective rights as relations between two 
subjects. They are simply powers appertaining 
to a will when the latter conforms to the rule 
of law. The expression subjective rights ought 
to be replaced by the expression ‘subjective 
juridical situation,’ which dose not necessarily 
suggest any relation between two subjects. 
This being supposed, the notion of juridical 
personality like many another current juridical 
notion is wholly useless. If the will of the 
representatives of a group produces a more 
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extensive effect than the will of the ordinary 
individual, it is not because the group has a 
personality but because^ it is conformable to the 
rule of law that a more extensive effect should 
be produced. Moreover the State should not be 
regarded as a moral person, to regard it as such 
is to create a fiction. The State has no existence 
separable from that of the complex of the 
governor and the governed, the former being 
distinguished from the latter by his greater 
power. The power of the State is thus more 
simply explained by the fact that the governor 
can make his will supreme in accordance with 
the rules of administrative law, than by any 
theory of sovereignty of a moral person. 

Against the theory of Duguit it may be 
observed that the device proposed by him is 
insufficient. To take his own example of a 
juridical person — the State, he puts the governor 
and the governed in the place of the juridical 
person. He is replacing one abstraction by 
another. He reduces all the phenomena of 
juridical life to the acts of individual will 
subordinated to a rule of law. Such a procedure 
might do in some cases but it does not explain 
all the consequences of juridical facts. Let us 
take a concrete example. Suppose X enters 
into a contract, as a result of -this contract 
certain intended acts of X should conform to 
the rule of law. To put it more explicitly X 
intends to have certain rights and obligations 
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in virtue of the contract. As to the results of 
the contract all theories are in accord, but how 
to find out after Duguit which X is to have the 
rights and duties ? It is always a physical 
person, no doubt, that enters into a contract, 
but the one and the same physical person may 
pass into a thousand diverse conditions : he 
may act for himself, for the State of which 
he is an agent, for the commune or department 
that he administers, for the commercial associa- 
tion that he directs, for the society of which 
he is a president, for the minor whose estate 
he administers for another who lias given him 
powers of attorney etc., the contract binds him 
alone only if he acts for himself, but otherwise 
it may bind a series of other pliysical persons. 
How to determine these series of persons 
without having recourse to the idea of 
personality and without determining who is 
the subject of rights to whom the contract is 
imputable? Duguit is satisfied by saying only 
that the contract will produce all the conse- 
quences desired by the legal rule, that is 
true but the reply is rather short. He 
dose not deny, moreover, the continuity and the 
unity of the State but he does not give to these 
facts proper juridical expression, he does not 
furnish us with an instrument to guide us 
amongst the complexities of life. In his 
theory ihe idea oi tmperiiim is only a survival 
from the monarchical regimes. 
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It is hardly necessary to show the social 
danger that may arise out of such a theory. 
It recognises, in princijjle, the right for any one, 
not only to examine the conformity to the law 
of the governing will in a State, but also to 
employ force to make his own will prevail over 
the will of the governing body, when he thinks 
it most conformable to the rule of law. This is 
an anarchical theory incompatible with social 
necessities. It is needless to follow Duguit in 
other details, the modern social conditions will 
not allow his explanation of moral personality, 
or rather his attempt to explain away moral 
personality, to pass muster. 

There is another way of explaining the 
juridical phenomena generally grouped under 
the name of moral personality, without 
recognising that personality to be real. 
It proceeds from considerations diametrically 
opposed to those detailed till now. Instead of 
admitting subjectless rights and consequently 
ownerless property it is supposed that all 
rights of property, every juridical capacity 
belongs solely and wholly to physical persons. 
Moral personality in this view is a useless 
conception because the phenomena which are 
bound up with it are but modalities of rights 
of physical persons. “ Man alone exists and 
has legal rights and duties, the personality of 
moral beings is only apparent, a deeper analysis 
shows that is a juridical artifice, a sort of 
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scaffolding which may be put away on 
perceiving that at bottom all rights belong to 
individuals.” (Michoud p. 54), 

To V an den Heuvel we owe the further 
development of this theory. Among other things 
he proves the uselessness of the conception of 
the moral personality by a reference to the 
special rules of the contact of association 
which are generally explained with the aid of 
this concept. He takes the case of trading 
corporations which have of all other associations 
been best studied in all countries by the jurists. 
One of the essential characteristics of a company 
is that the property of the company does not 
belong to the individual members of the 
company but to the company as a group-person. 
From this three results flow (on the supposition 
that the juridical person is real) ; — (i) The 
rights of the associates form movable property 
although the association may have immovables 
alone. (2) The company’s fund is not liable 
for the debts of the share-holders. (3) In a law 
suit the company is representated by its 
managers. Van den Heuvel says “ Explain 
these three rules without the help of fiction and 
you will have shown the uselessness of the 
conception of moral personality.” According 
to this jurist nothing is easier to prove. The 
last rule is explained by the idea of 
representation in a court. The Manager who 
sues or is sued, in the name of the company, in 
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reality represents the individual members. As 
to the firsf, the personal nature of the share- 
holders’ rights, it is a rale founded on admitted 
practical utility, the transfer of immovables, in 
all countries, is attended with difficulties, 
which the shares should be as susceptible of 
easy transfer as possible. There remains the 
second rule to be explained. But this only 
refers to a simple separation of rights which is 
effected in many instances without the aid of 
the notion of civil personality. If I contract a 
debt unconditionally the creditor may charge 
all my present and future property with the 
amount due to him, but might I not with his 
consent increase or reduce the amount of 
security? In carrying certain property to the 
company as a shareholder I am regarded as 
having affected this with the obligations that I 
may incur in future as a shareholder. This is 
quite natural if others consent, the law in 
allowing the individual property, to be kept 
distinct from corporate property, has only recog- 
nised the freedom of contract. All the special 
rules of company law may in this view be 
explained without any reference to moral 
personality. 

Varielles-Sommieres — A Sweedish jurist does 
not go in his first work so far as Van den 
Heuval. He limits himself to the fact that the 
associations not endowed with personality have 
the right to possess and thus the situation of 
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these in law is not different from that of the 
personified groups. He admits that the law 
may recognise a sort of fictitious personality in 
certa.in cases, but theim^ the attribute is only 
ornamental. In his more recent work (a) he 
has taken the position of Van den Heuvel and 
has elaborated it in several respects. He has 
regarded all corporative groups as kinds of 
associations. The rights which the current 
doctrine regards as being those of the group - 
persons are in reality the rights of the associates. 
The latter are the real co-owners of the corporate 
property. They are, however, subject to certain 
special rules of law, so far as the exercise of 
their rights is concerned. These rules may be 
said to flow from a ‘ personificatory regime,’ 
and are characterised by the following traits, 
(i) An associate cannot, without the consent of 
all other associates, diminish tiie extent of 
group- property by withdrawing his share 
through alienation. (2) An associate cannot 
sue or be sued separately for the active or 
passive obligation of the group respectively. 
(3) An execution cannot be levied on an associate 
as separated from the group. The result of 
these three rules is that in relation to third 
parties associates seem to be combined to form 
a group person. Hence the temptation to 
compare a corporative group at first to a person 
and then to declare it to be a person in law. 


(a) Les personnes morales (1902)— Crowned by the Institute. 
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In reality it is neither a real nor a fictitious 
person. Anti for that reason the only utility of 
the conception of personality in this connexion 
is of ‘ artistic and pedagogic order.’ From a 
distance the associates appear, to be one man, 
one person having patrimonial rights. This, 
moreover, is an excellent process of conception 
and exposition, it may render service to 
the teaching of jurisprudence by enlivening 
the language and lightening the thought. 

Such is the utility (a) the whole utility of 

moral personality. The consequence of this 
system is that moral personality is not a 
legislative creation but a particular situation 
that results from what is called the associative 
regime. The author applies his theory to every 
group endowed with personality, from the state 
to the private endowments. He is obliged to 
deny personality to all corporations. To his 
doctrine approximates that of Planiol and 
Berthelemy which reduces moral personality to 
the notion of collective patrimony. This 
theory introduces this new term otherwise it is 
essentially similar to that of Vareilles- 
Somraicres ; because the latter ee|ually admits 
that corporative property is not like ordinary 
co-property but it is co-property subject to 
special laws. 

According to Planiol the idea of moral 
personality is nothing else “ than a simple but 

(a) Vareille.s*Somini{L‘res — Op. cit. p. 225. 
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superficial conception which hides from the 
eye the persistence, down to our times, of 
collective property by' the side of individual 
property.” (a) Berthelemy says “ We may own 
a field or a herd of cattle in three ways indivi- 
dually ; that is to say each for a divided part, 
undividedly ; that is to say each for an aliquot 
part, collectively ; that is to say all the owners 
together being regarded as making up one 
owner. When I say that the state is a moral 
person, I wish to express nothing else than this 
— the French are collectively owners of goods 
and entitled to rights.”(ti) Planiol insists, 
moreover, on the necessity of special rules of 
law for the administration of such property 
under a unitary regime, that is to say, rules 
that differentiate such ownership from purely 
undivided ownership. 

It may be mentioned in passing that these 
French theories are already present in a 
germinal condition in Ihering’s Spirit of the 
Roman law. For him the true subjects of 
rights, in the cases of moral persons, are isolated 
individuals. “ The juridical person, as such, is 
incapable of enjoying, it has neither interest 
nor aim, it has rights in so much as it is useful 
to those who have rights, in so much as it 
attains its aim. A right that never helps it in 


{a) Planiol — Op. cit. No. 675. 
{b) Berthelemy — Op. cit. p. 4^, 
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this achievement is only a chimera irreconcile- 
able with .the fundamental notion of a right. 
The isolated individuals appear, in their special 
juridical relations with the external world, as 
moral persons.” This principle is applicable 
no dou'bt to the associations where the asso- 
ciates are true subjects of rights. As to the 
endowments Ihering says that the true subjects 
of rights are the ‘ destinatories’ of the founda- 
tion ; that is to say, the sick, the indigent and 
the orphan who profit by the establishment. 

The objection already made to this fiction 
theory applies to all these systems. They are 
theories of private rights, unable to explain the 
existence, the unity and the perpetuity of the 
public moral persons. Moreover they look at 
one side of the moral personality — its proprie- 
torial side. They cannot explain the State. 
This is not all. Even in the domain of private 
law the explanation of moral personality as 
given by them is inexact. Because these 
theories, unlike the fiction theory, see only the 
individuals in a group. They forget that even in 
a group, there is a collective interest distinct 
from individual interest and sometimes op- 
posed to it, and this interest is not only that 
of the group as it exists at any time but also 
that of a permanent group, the latter represent- 
ing the future generations. One of the 
consequences of the system under consideration 
will be to allow in all cases the present members 
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of a group to divide among themselves the 
group property ; this is the doctrine which the 
French Revolution applied to the “commune” 
property in 1793. The article 542 of the Code 
Civil shows thedutility of such an idea. 

According to others, of whom Michoud is 
one, the moral person is not a fictitious being. 
It is well to state shortly the position of these 
‘ neo-realists.’ 

At the start, it is necessary to note that al- 
though the ‘ person’ is not one in the strictly 
philosophical sense of the term yet the notion 
of juridical personality has with the neo-realists 
assumed a quasi -philosophical form. The 
problem consists in knowing who are the beings 
regarded in law as capable of having rights and 
duties. To solve the problem it is necessary 
to understand the subjective sense of ‘ rights.’ 

As has already been stated in the intro- 
ductory lecture that in ordinary view the 
subjective “ right is a power attributed to a 
volition by the objective law, a faculty of 
willing recognised by the law.” Tliis definition, 
is, however, incomplete, because it shows only 
the consequence of subjective rights, not its 
foundati on and raison d’etre. It is restricted to 
the Kantian view of law — “the totality of 
conditions in which the liberty of each may 
co-exist with the liberty of all, according to a 
general principle of liberty.” For those who 
admit this idea, subjective rights exist only 
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for the benefit of a being endowed with 
personal volition and liberty. Juridical person- 
ality will suppose then the existence of a 
‘ volition’ of this kind and will, consequently, 
approximately coincide with philosophical per- 
sonality. 

If one adopts this point of view it 
will be necessary to prove for the reality of 
moral personality that the group person has a 
volition similar to that of an individual and 
this volition is likewise free. But the authors 
who based their theory of moral personality on 
this definition do not try to prove as much. 
This is notably the case with the so-called 
Germanists. The group-person is real to them 
because it has a group- will distinct from the 
individual- will. They do not try to demons- 
trate even this but are content with a simple 
assertion. Thus Gierke says “The capacity of 
willing and acting exists in and with the 
personality of corporations. For us the law 
attributes personality to them precisely be- 
cause it sees in them subjects having one and 
the same, continuous, collective will. Here, as 
in the individual we see the basis of subjectivity 
in a volition which is the internal force, 
the principle of external action.” (a) As against 
this simple assertion, the attempts at demons- 
trating the existence of a collective will may 
shortly be passed under review : — 


(a) Gcnossenschafts theorie, p. 608. 
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(i) Some have sought the demonstration 
of the existence of a group-will in what is 
called the organic theory of society. The most 
advanced partisans of this theory, viz. those 
who carry its consequences to the utmost 
logical issue, attribute formally to the sdcieties 
— which for them 'are organisms — volitions 
similar to those produced in human organisms. 
Men, the cells of social organisms, play the 
same part in social volition as the cells in the 
human body in the mechanism of individual 
volition. Like the individual the society has its 
brain. The decision that it takes, is the work of 
the cells of this brain as the decision taken by 
a man is the work of his brain cells. In the 
one case as in the other there may be struggle 
between the cells for adopting an idea, the 
decision is taken when some of these have 
prevailed upon others as regards that idea. 
“Our being is very complex, many volitions 
are formed at the same time. They engage in 
a furious struggle in our nerve-centres. The 
volition that prevails is the one supported by 
most of the cells. At a certain moment some cells 
‘weight’ the balance. Similarly in our legislative 
assemblies some deputies assure the triumph 
of a proposal to the detriment of another.’’(a) 
To the objection that the cells of our brain 
are neither free nor conscious, they have no 
volition of their own while in the social brain 


(a) Novicow — Conscience et voluntes sociales. 
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the human-cells themselves arrive at a decision 
attributed’ to the society, one may reply that 
the difference between a.cell and a human being 
is only of degree, the cells are endowed with a 
kind of conscience, and human liberty is only 
an illusion(a). With the man as in the society 
volitions are formed by the reciprocal actions 
of cells on one another, the actions being 
determined by the structure of the organism 
and external influences. 

If this doctrine is admitted and if it is 
extended to all human groups — about the 
latter point there is some disagreement among 
the authorities — a group of men should 
be treated like an individual. The groups are 
endowed with volition like men, their volition 
has the same degree of reality no more no less. 
From the notion of organism will flow the 
notion of juridical personality. Every organism 
capable of producing a volition will tend to 
become a moral person. 

Without entering into a detailed discussion 
of this view it may be mentioned that the doc- 
trine as enumerated does not solve the problem 
satisfactorily. First of all it admits the idea that 
social groups are organisms. Now it is known 
that this notion, at one time favoured by 
socialogists, has now been abandoned by a great 
majority of them. True there are certain points 
of resemblance between the social groups and 

{a) Worms. — Organ isme et Societe p. 59. 
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biological organisms, but the points of difference 
are no less numerous and it is doubtful whether 
there is any gain in uniting the two under one 
name. Even admitting that the term ‘organism’ 
is applicable to bpth it is found that no advance 
is made in the juridical domain. In order to 
draw the philosophical personality out of the 
notion of organism something more than a mere 
statement regarding the similarity between the 
society and living beings is necessary. It is 
necessary to show that in the social organisms 
there is a volition in the same sense as in the 
human organism. Now to establish this assi- 
milation recourse must be had to absolute 
determinism ; the consequence being the denial 
to human volition of law making basis. 

(2) Certain other realists start from a 
different standpoint. Zitelraann is the foremost 
of these. He has developed a new volitiontheory 
(Willenstheorie) that may, aptly, be termed an 
idealistic theory. He talks of the ‘ organic 
unity’ but he means the unity of diverse parts 
to form a consistent whole, or in other words 
the unity in diversity. “A group of individuals,” 
he tells us, “becomes, since it is organically 
united, a new real being distinct from the 
individuals composing it, but having in it all the 
qualities common to these individuals. This 
law is fundamental and one may express it 
symbolically ; if two bodies A and B unite 
purely and simply, they do not form by their 
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union a new individual, their union gives simply 
A+B. But'if to this union an organic force is 
added, A and B form together a third body C 
different from both A and B but having 
qualities common to them. Thjs third body is 
not a fiction, it has as real an existence as that 
of its component parts. The principal formula 
is then A+B = C as opposed to A+B = (A-fB).” 
Zitelmann illustrates this principle from 
various departments of human knowledge. 
The human body is something else than a 
certain quantity of Oxygen, Hydrogen, 
Nitrogen, Carbon, Sulphur, Phosphorous; 
something else than a certain quantity 
of bones, blood and flesh. There is in it a 
principle of unity resulting from that force, 
essentially unknown, which is called life. It 
lias nevertheless, a quality common to its 
component parts, it is like them matter. .Again 
the chemical compound is something else than 
a mixture of its components, the principle of 
unity here is a chemical affinity, the quality of 
parts that is found in the whole is that of being 
chemical matter. Similarly a work of art is 
more than a combination of sounds or of 
colours, its principle of unity is in its aim — the 
realisation of tlie beautiful. 

This idea of unity is utilised in Zitelmann’s 
theory of universitates personarum. It is 
necessary to remember, however, that men do 
not supply the principle of unity in collective 

lo 
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persons, otherwise the whole being similar to 
the parts, will be itself a human being. The 
volitions are united here. Man is not the true 
subject of rights, it is the human will. As 
Meurer has pu,t it “the juridical notion of 
personality is wholly in the volition, for law 
the physical person is a juridical person with a 
physical superfluity” (a). The volitions thus 
grouped have in them a principle of unity which 
is the common aim ; their union constitutes a 
whole distinct from the parts yet having a 
quality common to each of them— this common 
element is the volition. 

The most unfortunate part of this theory 
is that it does not rest on reality. It is wrong 
to say that law regards volition alone. Law 
has in view the entire man with his needs, 
aspirations, desires with his body and soul. 
Zitelmann may have attained his aim through 
this psychological alchemy, but it does not lead 
one far into tlie juridical domain. He does not 
say who is the subject of the will. Mere abstrac- 
tion, an attribute will not do in jurisprudence. 
Again lie makes a curious mistake in sup- 
posing that his formula will not lead to contra- 
dictions in some cases. Moreover his theory 
fails to e.xplain the difference between corpora- 
tions and endowments ruled by trusts. He has, 
in fact, proposed a second theory to meet this 
difficulty, but that need not detain us here. 


f'aj Meurer L c. p, 74. 
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(3) In France the theory of moral 
personality * based on volition found its first 
exponent in Rousseau. . His theory of social 
contract is well known. He said in that 
connexion “ By this act of association a moral 
and collective body is produced, composed of 
as many members as the assembly can afford, 
through this same act the body gets its unity, 
its common self, its life and its volition.” The 
group-bodies do not owe their personality to a 
gift of the State in this theory. The State 
intervenes not to allow or refuse personality 
but to permit or prohibit the grouping itself. 
The peculiarity of Rousseau’s theory is that the 
volition of the group-body is supposed to be 
formed in the midst of the group by the union 
of the volitions of the members. But the 
theory is as incomplete as other theories of 
general volition, because it does not show how 
the. fusion of volitions may give rise to a 
volition of a distinct person. It is, however, 
incontestable that this theory, although imper- 
fect is the forerunner of more complete theories 
of moral personality. 

Hanriou {a) lias made a remarkable at- 
tempt at setting forth a comprehensive theory. 
The fundamental idea that he has introduced 
in the discussions regarding the personality 
of group-bodies, is the one of reality of 
representative phenomenon. Passing this 

(a) Revue generale du Droit 1898 p. 5. 
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phenomenon under review in its various 
manifestations, he shows that the representation 
is not a fiction but a real fact which grows out 
of the fusion of the wills of the representatives 
with those of the represented. In an associative 
group it is seen, in all sorts of decisions, to take 
the form of a human volition. This fusion is, 
however, not complete. The law is obliged, in 
order to consider tlie volition thus disengaged 
as a unique volition, to giv'^e to this phenomenon 
a continuity and importance which.it has not in 
reality. But the process is familiar to law. 
Even in the notion of individual personality it 
works by way of abstraction, by putting in 
relief certain plienomena as simple and 
continuous which truly speaking are complex 
and discontinuous. “ Tlie individual perso- 
nality juridically conceived appears con- 
tinuous and identical to itself, it is born 
with the individual, it is constituted at the first 
start, it remains always the same during the 
existence of the individual, it sustains continu- 
ally immovable juridical relations, it is awake 
while the individual is asleep, it remains sane 
while he is insane, .sometimes it continues even 
after death, because there may be the successor 
— the continuator of his persona. But as a 
matter of fact the volitions of men are intermit- 
tent, changing, contradictory ; the volitions vary 
even with regard to one and the same object. 
On this ever-changing, tumultous face of men 
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agitated by many caprices and passions law 
has put an immobile mask” (a). The volitions 
of moral person, like, those of individuals, 
are not always the same, nor are they 
always active. It is sufficient for law that 
they exist, it will make it the basis of 
juridical personality of the collectivity, “The 
part plaj^ed by fiction is no greater here than 
in the case of physical legal persons and the 
fiction, moreover, is not the worth of public 
authority but that of the social medium” (b). 

There is some truth in these observations. 
But, it must be remarked, that the theory 
applied only to voluntary groups. In these 
there is at least a persisting volition that 
continues notwithstanding the opposition of 
some of the members — this is the volition to 
carry on the work of the association. One 
may say, then that here is a fusion of individual 
wills, a sort of unanimity. But in the Slate 
or the commune where the will of the minority 
prevails, where no such unanimity prevails, 
there is too much of fiction to assert that 
individual wills are fused into a common 
volition. The difficulty is greater as Hanriou 
himself admits, in the case of endowments. 
Because the beneficiaries, — the poor, the sick, 
the students, etc,, are the persons represented 
by the managers of the corporate charities. 
Surely it is a gigantic fiction to suppose that 

(«) Loc. cit. p. i4g. {b) Loc. cit. p, 136. 
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the will of the corporation here is made up of 
the wills of the future and present individuals. 
There is another objection to the theory as put 
forth by Hanriou. In admitting the reality of 
the fused volitiop why not attribute it to each 
of the individuals in the group and not to the 
group itself ? Perhaps the answer will be “ the 
volitions are systematised into a unit.” But 
the operation of the volition is similar in the 
case of non-corporate groups as in the case of 
corporate groups e. g. in the case of co-owners, 
the manager of joint families, members of a 
political party. Wliat is the criterion for 
distinguishing the phenomenon in any of these 
cases from that of the juridical personality ? 
It is necessary then to prove the ‘ real’ existence 
of fused volitions. 

Hanriou comes back to the question in his 
Lessons of the social movement (a). Here, how- 
ever, he has modified his theory. He rests the 
unity of the corporative will on what he calls 
the “ representative unity,” that is to say the 
agreement of mental representations existing 
at the interior of a corporation. “ It is neces- 
sary that at the interior of tlie corporation and 
about it in the social medium, there should be 
a unanimity of mental representations giving 
rise to corporate rights. These mental 
representations can only be the works of 
representative solidarity. The members of the 

{a) Lecons sur le mouvement social. 
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corporation form an idea of association, its 
aim, its interest, the rights that it ought to 
have and the acts necessary for exercising these 
rights. On all these points the representative 
unity is accomplished not in virtue of the unity 

of the organism, but by unanimity The 

rights realized are those wished for by the 
unanimity of wills based on an unequivocal 
mental representation. Hence they may be, I 
conceive, attributed to a unique moral person.” 
This is substantially the idea of fusion of 
volitions expressed in new terms. Only in 
this staterhent the theory of unanimity is mixed 
with the organic theory. When the unanimity 
is not obtained, constraint becomes necessary ; 
it is furnished by the social organism in the 
interest of the organism itself ; that is why 
when a defacto unanimity is unobtainable a de 
jure unanimity is made to result from the 
decision of the majority. This is the famous 
majoritary principle obtained in modern cor- 
porations. A reference will be made latter on, 
to this in connexion with the bye-laws made 
by a municipal corporation. 

With regard to Hanriou’s latest theory it 
may be observed that the new enunciation 
nearly destroys his older supposition. When 
the constraint appears it is then that the fusion 
of wills disappears. Surely the majority in a 
group cannot form the group-person. Hanriou 
himself has noted this. 



8o LAW OF CORPORATIONS. 

(4) Boistel in his Cours de philosophie du 
droit and Conception des personnes morales has 
attempted to show that moral personality flows, 
as a consequence, from the definition of per- 
sonality. For him man is a person, because 
he has a supreme directive power which other 
beings have not (a). Personality is nothing else 
than ‘ liberty’ the term is taken to denote not 
the liberty of indifference but the liberty to 
direct oneself according to a superior light. “ It 
is the voluntary activity of man, the reflective 
activity of enlightened reason, the activity in 
which he himself is the master of his directive 
movements, that constitutes his personality ; 
for it is that which invests him with rights and 
duties. Rights and duties would have had 
no meanings for him if he were a passive 
instrument of nature” (6). 

The definition of the word ‘ person’ thus 
being given, the question is to find out whether 
it cannot be applied to beings other than in- 
dividual men. The author says it applies equally 
to groups of persons “ provided that as groups 
they are endowed with the same powers of action 
as the individuals and have the similar capacity 
of impressing their powers on the directive move- 
ments”(c). He then shows that the moral persons 
fulfil these conditions, e. g. The corporation as 
a typical moral person has a free and intelligent 


f'aj Cone, cl, m. p. p. 6. 
CeJ L. c. p. 13. 


fij L. c. p. 9. 
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power. Take the case of the incorporate 
Railway companies. The managers represent- 
ing them have all the directive powers even 
though the final gain might go to the state. 
The corporation as a group-body may therefore 
be said to have personality according to the 
test applied. 

Most of these theories are unsatisfactory 
from the juridical stand point, because they 
attempt to prove that group-bodies have a 
personality comparable to the philosophical 
personality of human beings. This will not do. 
Jellinek, with whom Michoud agrees, has well 
remarked that “ it is necessary to separate 
thoroughly the juridical from the philosophical 
standpoint’'. But Jellinek himself has not 
arrived at the true solution of the problem of 
juridical personality. He has laid too much 
stress on ‘ volition' in the notion of group 
personality. Taking this volition as an essen- 
tial element he proceeds to its juridical defini- 
tion which according to him is different from its 
philosophical definition. In substance, how- 
ever, he has substituted a fiction for reality. 
A passage in the System der subjectiven offen- 
tlichen Rechte (p. 28) reads : — “ There are, 
according to veiwpoints of observation, different 
aspects of the same object, similarly the same 
object may give rise to different notions accord- 
ing to the positions one takes with regard to it ; 
these notions can be identified only by a method 


11 
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scientifically vicious. For the physiologist and 
for the psychologist a symphony of Beethoven 
is the same thing — a 'succession of movements 
producing a succession of sensations. For the 
EEsthetician, on the contrary, it is a distinct 
thing which exists at least in the world of 
aesthetic sentiments and should be studied 
as such. It is the same of juridical institutions. 
The question which is put to the jurist is not 
whether these institutions exist in the physical 
world as individual beings, it is asked only 
how they should be conceived in the world of 
human relations to which they appertain. 
Nothing is more dangerous than to confound 
these two classes of ideas. The methodical 
‘ syrichretism’ is one of the scientific vices of our 
epoch. The method of the natural sciences, 
the empirical researches, the biological inves- 
tigations tell us of sensational discoveries. On 
the one hand the jurist is reminded that a 
group-body, not having a head or legs is not 
a person. On the other the epoch-making 
discovery is made that the group-body, like the 
bacilli, the fern, the mammiferi, belongs to a 
special individualistic category”. The juridical 
world it must be remembered is not a physical 
world. It is a world of beings existing in the 
human thought. These beings although they 
may result from abstract speculation, although 
they are abstractions themselves, are none the 
less real like the mathematical entities. No 
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^ one denies the existence of a point, a straight 
line, nor does one regard them as fictitious, al- 
though these can never -be seen nor perceived. 
The jurist has to seek for the juridical and not 
the physical essence of personality. 

Take the case of the state. It has like all 
corporations two characters. In the first place 
it is a group of persons regarded as units. 
The idea of unit in the practical world is a 
wholly subjective idea : the only real unit is 
the atom whose existence is mentally admitted. 
The bodies are composed of different elements 
which in turn are united in our conception 
through an abstracting process. In the case of 
a group-body the common aim is the unit. 
Just as for the phycist or the chemist there are 
no chairs, tables, houses, but only wood, metal, 
stone, so to the jurist the forms of groups do nc^ 
count but only the aims. In the next place the 
group forms a person. This notion of person- 
ality is purely juridical, which expresses only 
the capacity of being a subject of rights and 
duties. If it exists for the benefit of the indivi- 
dual irran, it is not in virtue of his nature itself 
but only in virtue of law and a long historical 
development. Jellinek like the preceding 
authors quoted admits that the ju]??stic subject 
must have a personal volition, but to him this 
volition appertaining to the group-person is 
not fictitious. He says “ we conceive this 
volition as a distinct volition in virtue of the 
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intellectual necessity that compels us to admit 
the unity of the juristic person. The moment 
the unity is recognised, all acts should bo 
attributed to the unitary aim of the collective 
body. These apts will then be in the physical 
world the acts of individual will but in the 
jural world the acts of the collective will”. 
This de facto personality becomes de jure on 
account of legal recognition. 

This theory has the merit of leading us to 
the juridical domain, its main defects being its 
great leaning towards a singular volition. It 
attempts to prove that a group- person lias a 
real will, but the attempt lias not succeeded 
because the demonstration amounts to saying 
that tlie group- person has not a real will — but 
by a natural conception, our mind being 
constituted as it is, we attribute the mentality 
of individual men to groups. Tlie partisans of 
fiction theory say as much and the objections 
raised against that system equally apply here. 
I hope you notice that all the theories so far 
mentioned attempt to explain moral personality 
by explaining it away. The fictionists openly 
admit as much, the realists take account of 
till now — I have not yet come to Gierke-Mait- 

land theory do but clothe their denial in a 

vague garb of mentality. The system of these 
theories may be characterised as the negative 
system. It is fitting to close the account 
of this system by a resume of what two 
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distinguished ‘ negativists ’ have to say 1 

mean Holder and Binder. But the conceptions 
of thesh two jurists differ so much from those 
of the allied school that Saleilles calls ’them 
ultra-realists. Let us see wli^at explanation of 
moral personality or better still juristic per- 
sonality ultra-realism has to give. 

Both Holder and Binder start from the 
same point although they arrive at different 
destinations, rather they have employed the 
same process to arrive at different conclusions. 
They have been analytical, they have decom- 
posed the machinery of personality into its 
separate parts — disjecta membra. For Holder 
personality even in its juridical aspect is indis- 
tinguishable .from psychological and ethical 
personality ; for Binder it is only a juridical 
relation, a manner of conceiving the ensemble 
of legal relations destined for a particular aim. 
It will be better to take these two views 
separately, remembering however that Holder’s 
is the deeper of the two. 

Holder has adopted what he calls the 
relativistic notion of personality as 1 have 
just told you ; juridical personality is identi- 
cal with ethical personality so much so 
that the variation in one concept will entail a 
like variation in the other concept. Juridical 
personality is not absolutely constant in value, 
it is susceptible of being increased and dimini- 
shed. The common law affords an illustration 
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of this Statement, it does not invest an infant, 
a mad man, a feme covevte with the same 
quantum of legal capacity although it regards 
tliem all as persons. This notion of relativity 
forms an essential feature of Holder’s theory. 
Binder also agrees in this, but otherwise the 
two differ. Holder thinks that man alone can 
be a person, every other subject of rights is an 

entity a juridical entity of a different type. 

The assimilation of juridical to ethical per- 
sonality, if carried to its logical conclusion, 
wall lead to the classical Willensthorie 
because the personality of man being the true 
juridical personality must connect tlie latter 
with intelligence and will. Holder is then a 
re-incarnation of Windschied, although he will 
not admit the fact. 

Binder, howev^er, does not adopt the iden- 
tification of the kind entertained by Holder. 
He completes the Iheringian definition of 
law, which separates the subject from the 
object of law, by observing that the aim of 
law is social order. In the conception of 
personality he has introduced this socialistic 
element. Now the preservation of social order 
means the use of force when necessary. This 
element of power, considered in relation to 
legal capacity gives rise to notion of personality. 
The power may be recognised with regard 
to an individual or an aim and hence juridically 
speaking their is an individual legal person or a 
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group-person. This theory then takes no account 
of volition in the psychological sense and gives 
a more satisfactory explanation of juridical 
conditions prevailing in the group relations. 
But it must be observed that Holder and 
Binder have failed to take into consideration 
the unitary tendency of collective action. The 
fictionists as well as ultra-realists have made 
the same mistake. Let us now turn to the 
present day realists. 

The realism as understood by Gierke in 
Germany and Maitland in England starts by 
showing that the Bracket Symbol theory of 
corporations which regards a group body as a 
grouped body fails as a theory because it 
cannot account for the essential character 
of a corporation viz : — its continuous existence 
disputes the replacement of the constituent 
members. A better substitute is a theory 
which is more in accord with the facts. The 
real-person theory which regards a corporation 
as a group person with a group-will seems to 
explain most of the facts of corporation law. 
I have already explained the position of the 
realists in the introductory lecture. It may be 
mentioned here that Maitland thinks “the 
reason why the Germanic theory is applicable to 
the English Law is that at bottom the English 
Law is Germanic Law. Prof. Geldart says. 
“If we have accepted the fiction theory and 
concession theory, our acceptance has never 
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been more than skin deep. For one thing we 
do not take very seriously the doctrine that a 
corporation cannot act- in its own person, for 
it has no person(a) for our conclusion from that 
doctrine is that it* must appoint an agent, and 
the appointment of an agent can be hardly 
described as not being an act.” The theoritical 
ground on which the English practice is based 
looks then very like the Gierke- Maitland 
realism. 

But one must not suppose that realism has 
given the quietus to all inconvenient questions. 
Even in English Law the distance that sepa- 
rates corporate bodies from unincorporate 
bodies is getting diminished by degrees. Ouasi- 
corporations are in full view. Some have 
turned to America for a new theory of group- 
bodies and Prof. Freund has supplied one. It 
is worth one’s while to listen to him. I shall 
shortly state his position. 

The theory of personality has attributed cer- 
tain physical features to jural bodies, viz : — act 
will, capacity etc., so that group-persons even 
according to tlie realists have formed new 
species of humanity. Now if this conception 
of organism be discarded it becomes necessary 
to analyse the terms corporate will, corporate 
acting capacity etc. 

First as to corporate will “In its simplest 
and most obvious meaning this is the personal 

(a) Fergusson v. Wilson, (1866) 2 oh. 89. 
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will of the associates acting under the bond of 
association. This will is the product of mutual 
personal influence and of the influence of a 
common purpose, frequently also the result of 
compromise and submission. Where under the 
operation of these factors we obtain a unani- 
mous resolution, we may clearly speak of 
corporate will. But we are also justified in 
assuming a correct expression of corporate 
will, where of the associate persons only a 
portion, representative in number, character 
and position, act habitually, while the rest 
sustain a relation of acquiescence, dependance 
or incapacity. A unanimous expression of the 
adult male niembers of a political community 
may therefore be accepted as embodying the 
aggregate will.”(uj 

How the majority principle may be ex- 
pressed in terms of the representative principle is 
furtlier shown by taking tlie case of the minority 
actuated by tlie expectation of individual 
benefit. The rule laid down in George v. 
American Ginning Co., 32 L. R. A., 764, that 
no valid service of process upon a corporation 
can be had by serving the papers upon one of 
its officers who himself is plaintiff in the action 
is well explained by the representative theory. 
Because where a majority is clearly guided 
by the common interest while the position of 
the minority is determined by considerations 

{^) Freund L C. S, 31. 


12 



90 


LAW OF CORPORATIONS. 


regarding individual benelit, the corporate will 
is represented by the majority act as springing 
from motives which should in reason prompt 
and determine all the members, while the 
dissenting, members placed themselves beyond 
the corporate bond and do not disturb the 
‘"psychological correctness of the aggregate 
conclusion. ” This view must necessarily be 
taken where the corporation and the corpora- 
tors are opposed to each other as adverse 
parties either in internal matters or in juristic 
relations. The adverse interest of the member 
precludes him from representing the corporate 
will. Hence the decision in the American 
case quoted. 

Of course when both majority and minority 
represent corporate interest a different problem 
is presented. The question of the proper 
course to adopt depends in such a case on 
judgment and expediency. But who should 
be tlie judge in tliese circumstances ? The true 
corporate will would no doubt be expressed by 
unanimous action resulting from common 
deliberation and mutual compromise and 
submission. But law cannot afford to wait. 
It is not satisfied with vague rules, it says that 
in like cases the concurrence of the greater 
portion will determine the course of action. 
Here again the majority is representative 
because the w'ill of the majority may be presum- 
ed to express correctly what would be the result 
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of forced unanimity ; a similar presumption 
operates in favour of the will of the quorum 
against those voluntarily abstaining from 
action. Here Freund finds an analogy in the 
law of agency. He observes ‘‘ In so far as the 
presumption fails to be correct, it cannot be 
denied that a will which is not identical with 
the corporate will is imputed to the corpora- 
tion, just as we impute the will of the agent to 
the principal without insisting that it should 
in all cases accord with the principal’s will. 
The same view must be taken of the acts of 
other corporate organs ; they may likewise be 
presumed to voice the corporate will correctly, 
but their will is not the corporate will strictly 
speaking. There too the imputation of the act 
to the corporation is justified, because the will 
of the organ is largely determined by the 
operation of the bond of association because the 
consciousness of personal influence and respon- 
sibility is similar to that working upon the 
associates. The policy of the law results, 
however, in the substitution of a will presump- 
tively according with the corporate wall for 
the will which is actually and undoubtedly 
corporate”(a). 

Again the correct expression of corporate 
will, it may be said with reason, depends on 
joint meetings and deliberations of the corpora- 
tors, although the presumption of accordance 


(a) Loc. cit. p. 54. 
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with corporate will is as strong where ail the 
associates act separately as where a portion ol 
them act jointly. It is,,. however, a well settled 
rule of law that the board of managers while 
exercising collective power must act in joint 
meetings. I shall hav'^e to tell you something 
about this in connection with ‘ quorum and 
majority’ in company law. riiis rule evidently 
aims at securing an additional guaranty that 
the will expressed shall be truly corporate 
while actual concurrence of all the members 
may be waived for I'easons of expediency, 

‘ Where the f)ublic will is expressed by ballot 
each citizen acts separately ; but the constant 
contact between the members of a political 
community is a sufficient substitute for joint 
meetings.’ Where tlie members of a corporation 
are the only interested parties their separate 
action is substantially equivalent to corporate 
action. Thus in People v. North River Sugar 
Refining Co. (u) it was remarked. — “There 
may be actual corporate conduct wdiich is 
not formal corporate action, and wdiere that 
conduct is directed and produced by the whole 
body both of officers and stock- holders, by 
every living instrumentality which can possess 
and wield the corporate franchaise, that conduct 
is of corporate character. In equity, however, 
the corporation can be bound by estoppel or 
by recognising equitable rights, but where 

{a) 12\ N. Y. 582, p 619. 
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legal requirements are disregarded an act may 
be void. The cases which refuse to regard all 
the shareholders as identical with the cor- 
poration mean simply that where rights are 
held under corporate organisation, the law 
will insist upon all legal acts being done in the 
corporate name and not in the name of indi- 
vidual members.” 

The corporate acting capacity must next 
be clearly understood in order to find out the 
correct bearing of the ‘ Representation Hypo- 
thesis.’ An act to be recognised as truly 
corporate should unmistakably bear the 
impress of collective will and impulse. ‘ In 
this sense truly corporate is the act of acclama- 
tion, a form of action which can be used only 
for simple declarations,’ .Other acts specifically 
corporate would be difficult to mention al- 
though Gierke cites some curious instances 
of acts designed to be collective ; e. g., he 
mentions a local custom by which, in executing 
a sentence of death, all the members of the 
community were required to touch the rope by 
which the culprit was hanged, (a) It would, 
however, be narrowing the significance of the 
term “ legal act’ if by that is denoted ‘ physical’ 
act alone. It is sufficient that the will 
behind the act should be the will of the 
person whose act is thought of, no matter, 
whose physical organs are used. Thus the 


{b) Genos n p. 402. 
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law intends the execution of a will to be the 
testator’s personal act, yet a signature by 
some other person in his presence and by his 
express direction is sufficient. The same view 
may be taken regarding corporate acts. There 
are indeed some acts which must be performed 
personally e. ,g., an oath cannot be taken 
vicariously. So some crimes are based on 
specific mens, rea e. g., a murder and cannot 
be committed collectively although the law of 
conspiracy offers examples of collective criminal 
intention. 

According to the general meaning of 
legal acts an act is corporate when the will 
behind it is corporate. A corporate acting 
capacity in tliis sense is co extensive with the 
corporate willing capacity. As a matter of 
fact Imwever, the courts have rarely to deal 
with acts which are corporate even in this 
extended sense. “What proclaims itself as a 
corporate act is nearly always an act based 
upon representative will i, e. an act induced 
by a will which is imputed to the corporation 
on account of presumptive and probable 
identity and accordance with what would be 
actual corporate will. Representative will 
naturally produces only representative action, 
and the law does not require more than 
that in order to bind the corporation. When 
we speak of corporate acting capacity we have 
in mind the possibility to be represented in 
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action and not the mere capacity to give effect 
to corporate wii], and a corporate act therefore 
becomes simply an act, dictated by proper 
corporate representation” (a). 

Prof. Freund passes on to, establish two 
points as a result of the foregoing analysis ; 
first that an association of persons is capable 
of producing distinct aggregate conditions 
with corresponding psychological and prac- 
tical effects ; and second, that the corporate 
acts and conditions with which the law has to 
deal are not really corporate but representative. 
“ The aggregate conditions, however, not onl> 
necessitate and justify representation, but they 
also act upon it through the psychological 
influence of a personal nexus. 'Fhere is conse- 
quently a fair presumption that the representa- 
tive act truly reflects what would be the 
corporate will ; but tlie law neither demands 
the existence of a distinct corporate wall, nor 
ai'lual correspondence between it and the act 
in every case.” 

These deductions have given rise to the 
Representation theory of group-personality. 
Leaving debatable ground between the real- 
person and fictitious person theory behind it 
proceeds to establish itself in a new domain. 
The tangible and demonstrable facts, according 
to this conception, require a re-modelling of 
the notion of aggregate personality. ‘I'o avoid 


{(j) L. c. p. 56, 
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mysticism one must, in this view, understand by 
corporate acts, corporate tort, or corporate 
notice, nearly in every .case, representative acts, 
torts or notice ; the rights and liabilities 
produced thereto being distinctively collective. 
The law of corporation is the law of representa- 
tion. 

There is in this theory a strong emphasis 
on the psychological reality of the influence of 
collective opinion. In law as in politics the 
intangible and subtle influences guide an act, 
but what counts in each is the substantial 
factor. Moral capacity is generally amongst 
the incalculable determinants and consequently 
is irrelevant for legal purposes. It may even 
lead to error in corporative matters. Because, 
as the representation theory shows, there is not 
necessarily a correspondence between a cor- 
porate act and corporate will, in other words, 
a corporation-personality is not always present 
while a juristic act is being performed by a 
corporation. The only real element in the 
concurrent will of the representative body is 
that the representative will exerts the countable 
influence. 'Fhe principle upon which individual 
rights are exercised must be modified where 
rights are vested in an association ; the prin- 
ciple of the coincidence of discretion and 
responsibility, of act and liability must yield 
to the principle of representation. 

In a remarkable passage in his lectures on 
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the legal nature of corporations Prof. Freund 
explains the true character of corporate unity. 
I shall quote that passage in full. He says : — 
“ Instead of seeking for an unattainable meta- 
physical unity, it is far better to enquire in 
what sense and to what extent tlie generally 
accepted idea of the unity of the association as 
a holder of rights is justified. The truth is that 
the conception of unity is derived from the 
operation of individual control in the associa- 
tion, wliich in its turn is made possible by the 
influence of personal nexus upon the members. 
The association becomes visible and active in 
and through individuals only, but the common 
purpose, concerted action, and the combined 
resources, produce upon our mind the impres- 
sion that the association itself enjoys some- 
thing like tlie power of individual personal 
agency. The resulting conception is not one of 
absolute unity, such as tlie German jurists 
demand, and as to them appears realised in 
tlie individual will, but a relative unity, 
which after all is the most that we can 
liope to establish. Tlie analogy of composite 
things explains perfectly the nature of the 
association. If we treat a house, a .ship, a 
forest, or a mine, as one thing, we do not deny 
that this thing is composed of many separate 
or severable parts, each of which may be a 
thing by itself. But in so far as the connection 
is operative, the part has no legal existence 
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except as a part, and does not form an object 
of separate legal disposition; it sliares the 
legal status of the composite thing, while as 
soon as the nexus is broken, or only disregard- 
ed, it becomes a^ subject of independent treat- 
ment in law. In like manner we treat the 
association as one, disregarding the separate 
existence of its members as individuals, in so 
far as their recognition as such would make 
the protection of joint interests an impos- 
sibility i.e., in so far as it would disturb^ the 

conditions of undivided control 

We treat many as one, because individual 
differences for the moment are immaterial. 

We say that A. B. C. D N. O. P. 

Q. R. enter into a legal relation with R, 
instead of excluding R from the party of the 

first part, because the difference between A 

Q and A R is minimal and may be 

practically ignored, especially as this practical 
neglect corresponds with ac'tual adjustments 
of control and possession and greatly facilitates 
the operation of legal rules. We say that 

A R are the same as B R, because 

the loss of A and the accession of R are 
insignificant in view of the continuing nexus 

operating now and then upon B Q. In all 

these cases we indulge strictly speaking in a 
fiction, but such fictions based upon the 
neglect of the irrelevant are very different 
from fictions which mean the substitution of 
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an imaginary conception for a substantial 
nonentity” (a). So the representation theory 
has attempted to shift the viewpoint to a 
new position. The substantive reality of group- 
activity is expressed in the terms of a hypothesis 
midway between that of a pure fiction on 
the one hand and that of a pure realism on 
the other. 

Allow me to c'onclude this summary survey 
of theories by a short reference to tlie brilliant 
essay of Saleilles on the true character of 
corporate personality. 

Saleilles finds that the realists, who 
handled the fiction theory rather severely, 
attached themselves to a modified type of 
Willenstheorie. In starting from the subjective 
basis of rights they asserted that the volition 
that entitled a group-body to be regarded 
as a person was autonomous volition distinct 
from the social supremacy, while the pure 
Willenstheorie supposed the volition to be 
identified in a way with the legal right. In 
fact according to the latter a legal right was 
a legal power of willing. But the modifica- 
tion through the recognition of a collective 
volition led to the puzzling hypothesis of 
collective organism. The organic theory 
attempted to explain the personality of a 
group through analogical similarity between 
a living organism and an association. This 


(a) L. c. p. 78. 
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was responsible for fresh juridical errors. 
Gierke was the first to explain realism by 
the better logic of - facts. Although his 
language savours of ‘organic’ notion, it is 
not the organic, hypothesis of the old school 
that he has set up. He never asserts that the 
organism constituted by the ‘ organised 
collectivity ’ is identical with a ‘ human 
organism.’ For him it is sufficient, as I have 
told you before, that there should be a 
collective will to which the consequences of 
law might be attributed ; and no one doubts 
that group-activity presents instances of slu'Ii 
will. This collective will is the principle of 
corporate reality. Tlie corporation is a real 
person from the juristic standpoint bec'ause 
it possesses all the elements of reality, an 
exterior organ for willing and acting, a 
collective will which is, unlike the will 
in Zitlemann’s hypothesis, inherent in the 
group itself. 

For a long time Saleilles himself was under 
tlie influence of this modilied organic theory 
of juristic personality. He says “ 1 was strongly 
touched by this hypothesis which had a long 
sway over me.” He met the objection of the 
absence of free will and conscience in an 
association by replying that with each associate 
there is an orientation of will which leads 
to the attainment of the common aim. The 
associates tend to intend the same . thing. 



tECTUUE li. 


iol 


Of course they may wish to realise the 
common purpose in different ways, yet the 
identity of aim leads, .at least ideally, to the 
identical process. It is this common volition 
that is disengaged and made manifesr in 
corporate actions. According to this analysis 
the new realistic theory may. be called the 
theory of “dispersed collective will. ”(a) But 
Saleilles is not the man to be contented with 
superficial similarity. In a masterly analysis 
of the juridical notion of rights he has gone 
deep into the fundamental question regarding 
the relation between a concept and a juridical 
nexus. Acx'ording to his latest researches, 
a proper comprehension of this relation is the 
true means of realising tlie sense of corporative 
reality. 

“ All the theories of juristic personality rest 
on a double foundation — the concept and the 
juridical relation. The persistent implication 
is that a legal right is not a reality of the 
material order, but a concept of the mind, 
a relation which the mind establishes between 
a reality of the external order and the objects 
present to the mind. And personality is 
likewise notional, a relation established by 
the mind between a mental reality and the 
attributes called rights applicable to it.” If 
a right is a relation conceived and established 
by the mind, it may be supposed that a 


(n) Saleilles Op. cit. p. 528, 
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relation of this kind may be establislied for 
any entity. An animal may be a person, a 
tree may be a person. So it is necessary to 
go a step further. Mere notional relationship 
will not do, something else is required for 
reality of rights. I'his further test is supplied 
by juridical relation. For the establishment 
of the legal relation it is essential that tlie 
beneficiary should be capable of willing. But 
a conceptual element must all the while be 
present. The juridical reality means then a 
relation which is established in a way by 
itself, “ through tiie adaptation of the general 
principles of law to the reality without the pres- 
sence of a convention, a statute or custom” (a). 
It is in this sense that the personality of a 
man is juridically real and it is in this sense 
that the personality of a corporation is real.” 

I think this is as much as we want in tlie 
way of theories. You may ask, what is the 
attitude of Indian law towards the real person 
theory ? In answer to this I can only repeat 
what 1 have said at the close of the introduc- 
tory lecture. Time is not yet ripe for a theory, 
of Indian corporations. Our law is still in 
its infancy and the only guide for us at present 
is the English law and sometimes the American 
law. The present course, I hope, will make 
clear the observations made. Let us now pass 
on to -the solid grounds of facts. 

(aj L. c. p. 605. 
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NOTES TO LECTURE II. 

1. The student of .the Realistic theory 
of Corporations may with advantage consult 
Gierke’s Deutsches Privatrecht , Vol. I., third 
title § 62. The historian of the law of Cor- 
porations in Germany remarks, while pointing 
out the influence of theory on practice that the 
notion of corporation in Germany appears 
outwardly clothed in Roman dress but essen- 
tially differs from that of the Universitas in 
Rome. The Roman Universitas never lost sight 
of the Singuli although a group-person was 
constantly knocking at the gate ; the modern 
law on the other hand distinctly admits the 
reality of a ‘corporative person’ (the group- 
person). “ Die deutsche Korperschaft ist 
als reale Gesammtperson das von den ver- 
bundenen I'hnzelpersoneii getragene und ihnen 
ZLigeliorige Gemeinwesen ” (Deut Privatrecht, 
Vol, I. p. 479). 

2. For a comprehensive account and a 
thorough review of the theories touched upon 
in the last lecture consult the following ; — 
riiol- Volksrecht. (1846). Roth — Zur Lehre 
von der Genossenschaft, Gierke — Genossen- 
schaftstheorie, p. 23 et seq. 

3. In view of the fact that writers have 
often failed to emphasize the distinguishing 
feature of the Zitelmann— Gierke concept it 
may not be superfluous to add that the entity 
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idea has been ‘ held responsible for the origin 
and growth of incidents of the group-form of 
private enterprise whicli really are not at all 
necessary, nor historically referable thereto ’ 
(Kuhn — Law of Corporations p. 26). 

4. Kuhn has quoted, on page 27 of his 
study, Davis in support of the statement that 
the will of the group-person represents the 
collective will of the members of the group, 
hence the responsibility of the individual 
members for a corporate act. According to 
the Romanists such as Klingmuller the capa- 
city of the corporation to act and to be made 
responsible is referable to the will of the 
legislator. 

5. For some legal ideas connected with 
the Group-forms in the middle ages consult 
Vinogradoff -Roman Law in Mediaeval Europe. 
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Corporations — General Principles, 

I 

The part that the theory of personality 
has played in the development of corporative 
ideas has already been noticed. From the 
individual figuring as a person to the group 
assimilating to itself the essential qualities of 
personality is a long stretch. You have noticed 
how the Roman idea crystallized in course of 
centuries, how the Teutonic peoples became 
familiar with the most important and the most 
subtle legal ideas. The present lecture is 
devoted to the definitions, nature and classifica- 
tion of corporations. And I may tell you at 
the outset that 1 have adopted a historico- 
comparative standpoint in order to explain 
many of tlie practical rules wliii h otherwise 
would appear anomalous and exceptional. 

All writers mi corporation have laid stress 
on the ! orjjorateness of this legal entity. Coke 
in his famous treatise on Littleton calls the 
corporal!'''a “a Body to lake in succession, 
framed as to tliat rapacity by policy. ”(«) So 
early as 1691 it was laid down in Smith’s case 
that a corporation is an artificial body composed 
of divers constituent rnembei's like the human 
body and that the ligaments of this body 

(rt) Co-Litt. ^ 413 

H 
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politic or artificial body are the franchises and 
liberties thereof which bind and unite all its 
members together and the whole frame and 
essence of the corporation consist therein. 
Lord Holt said* “ A corporation is an ens civil, 
corpus politicum, a collegium, an universitas, a 
jus habendi et agendi.” These definitions 
agree in concentrating attention on the 
“ bodiliness,” so to say, of a corporation. The 
famous English writer on Common Law 
— Blackstone — called the corporations “bodies 
corporate or bodies politic.” The underlying 
idea is that it is necessary for certain purposes 
to maintain a continuity of rights and duties ; 
and as, all personal riglits die with the natural 
persons the state, instead of adopting the 
inconvenient device of investing a series of 
individuals one after the other with rights and 
duties, lias thought it better to constitute 
artificial or juridical persons. These latter 
have a corporateness, a bodiliness, quite distinct 
in tljc eye of law from the bodiliness of cons- 
tituent individuals. Following Marshall we 
may describe a ('orporation in general as a body 
or artificial person consisting of one or more 
individuals, or sometimes of individuals and 
other corporations created by law and invested 
by tiie law with certain legal capacities. Here 
it is important to refer once more to the theories 
already discussed in the earlier lectures. The 
real-person theory, as I have already pointed 
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out to you has had a tough battle to fight with 
the artificial-person theory. Even some of the 
modern writers would persist in calling a 
corporation a group that has a legal existence 
distinct from its members only by a fiction of 
law.(a) But we may note that for our purposes 
it would be better to follow Dr. Gierke and 
say that a corporation has a bodiliness not by 
a fiction of law but from the nature of things. 
It is a legal as opposed to a physical entity in 
which the existence of natural persons who 
compose it is merged. The only fact to be 
borne in mind is that the corporation gets 
its corporateness from the legal sovereign. 
Thus any number of individuals may 
agree to carry out any lawful object, they 
may hold property in common, enter into 
contracts with other individuals or groups, yet 
such an association would not be a corporation. 
The law does not regard it as a distinct entity, 
individualised and separated from the group. 
In other words an association, in general, is 
not a group-person. If the associates appoint 
an agent, the agent is the agent of all the 
associates taken distributively. An action on 
a contract by the agent on behalf of the 
associates must be brought against all the 
associates however numerous they may be. 
Any divestitive act must be done by the asso- 
ciates individually. Thus when they convey 


(a) Morawetz — On Corporations. 
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away property they must execute the con- 
veyance as individuals. So an investitive act 
affects the associates individually e.g. on taking 
a conveyance the associates become tenants in 
common, there, is no survivorship on death, 
and individual associates may alienate their 
shares without affecting the nature of the 
common property. But all this changes when 
the group is incorporated. The individuals 
are still there but the collection has assumed a 
new importance. In the eye of law, by the 
fact of incorporation, a new entity has come 
into being for playing all necessary parts in 
juridical life — for holding property, for making 
contracts, for suing and being sued. When the 
associates are incorporated or consolidated into 
a group- person the change effected is of a 
fundamental character. The group becomes 
one person. I'he incorporated associates have, 
as Blackstone remarks, “ one will which is 
collected from the sense of the majority of the 
individuals : this one will may establisli rules 
and orders for the regulation of the whole, 
which are a sort of Municipal I.,aws of this 
little republic ; or rules and statutes may be 
prescribed to it at its creation which are then 
in the place of natural laws : the privileges 
and immunities, the estates and possessions of 
the corporation when once vested in them will 
be for ever vested, without any new conveyance 
to new successors; for all the individual 
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members, that have existed from the foundation 
to the present time or that shall hereafter exist, 
are but one person in l^w, a person that never 
dies in like manner as the river Thames is still 
the same river though the parts which compose 
it are changing every instant. ”(a) 

As already stated the characteristic that 
stands out among all other characteristics of a 
corporation, in fact the very essence of it is its 
personality. Kyd says “ a corporation is a 
collection of many individuals, united into one 
body, under a special denomination, having 
perpetual succession under an artificial form 
and vested by the policy of the law with the 
capacity of acting, in several respects, as an 
individual” {b). It is this personality that 
marks out a corporation from a- non-corporate 
group. This point is emphasised in the famous 
case of Trusties of Dartmouth College v. 
Woodward. There Chief Justice Marshall 
remarked “ Among the most important 
properties of a corporation are immortality 
and if the expression may be allowed, the 
individuality; properties by which a perpetual 
succession of many persons are considered as 
the same and may act as a single individual.” 
I must repeat that it is this individuality that 
makes a corporation something more than a 
mere collectivity. 

(aj Blackstone — Commentaries. 

{bj Kyd — on Corporations Vol. I. 
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So far I have dwelt on the individual or 
rather the personal aspect of a corporation, 
but I must add that, quite recently the social 
side of a corporation has been emphasised by 
the American jurists (a). It may be worth 
our while to examine this new development 
of corporative idea. 

The individuality of a group is fully 
developed in social activity. The effect of 
social relations is a product of two factors — the 
content of the human activity and the form 
within which it exists. The two factors are 
not isolated ; to use a mathematical term, 
there is a functional relation between them. 
This relation becomes clear, as Davis has 
shown, on a general survey of the nature of 
corporations. The following characteristics 
appear to be essential for all corporations : — 

(a) The fundamental feature of associate 
activity as distinguished from individual acti- 
vity is that a connection is established in 
group-activity between the individual members 
and other social groups. That is why the 
theoretical distinction between a corporation 

sole - a one-man group (if a contradiction 

in terms be allowed) and a corporation aggre- 
gate — a group-person — has been avoided in 
practice. In most of the modern legal systems 
the corporation sole occupies a very small 
space. True there are some remnants of the old 


ia) Taylor— on Corporation, Chapter J. 
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idea in English as well as in Indian law but 
the corporation sole of the present day is 
regarded as an anomaly though there might 
have been some justification for the idea when 
it first arose. The corporation aggregate has 
so much prevailed over its annexe in America 
that with the possible exception of church 
parsons in Massachusetts there are no corpora- 
tions sole in the United States (a). The group 
when individualised establishes a permanent 
relation with other groups. The fundamental 
trait that distinguishes a corporation from 
other associations is the presence of a cementing 
force but for which the group- person would be 
pulverized into grouped persons. The group 
ing helps social activity. The mere holding of 
property for particular public purposes with 
incapacity to use it for other purposes, although 
one of the characteristics of a corporation, is 
not its essential cliaracteristic. 

(b) The second consideration that presents 
itself in this connection is the birth of a cor- 
poration. The State is directly interested in 
corporate activity and hence the relation sub- 
sisting between one group and another group 
and that of the members inter se is mediately 
or immediately determined by the State. 
Whether the relations should be regular or 
exceptional would depend on the character of 
the legal system prevailing in a country. In 

(fl) Cooley on Blackstone Bk. I. page 468. 
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Imperial Rome as well as in Europe and 
America the general law uses the individual as 
a unit and consequeritly the group relations 
form subjects of exceptional law. In India so 
far as pre-British Hindu Law is concerned the 
unit was a family and the group relations 
were of the same formal type as the individual 
relations. Whatever may be the form the State 
either creates it or maintains it. 

(c) The third point to notice is the volun- 
tary acceptance of membership as distinguished 
from the compulsory status of citizens. One 
may say “ you cannot help being a citizen of 
one or other state but you can help being a 
corporator.” The only objection to this state- 
ment may arise in connection with public 
corporations like municipalities, because it is a 
settled rule that the consent of the citizens of a 
municipality is not necessary to its incorpora- 
tion and the acceptance by them of a municipal 
charter is not necessary to make its provisions 
operative, but the tendency towards the con- 
version of the municipalities into sub- govern- 
mental departments renders the objection 
nugatory. In England as well as in America 
and India, municipal self-government is being 
rapidly transformed into a mere determination 
within narrower limits of the means of execut- 
ing the general laws of the country. The 
increased interference by the legislature in the 
government of municipalities is an instance in 
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point, (a) Membership of a corporate group is 
always voluntary, but once a member, the 
rights and duties of a member as a corporator 
are compulsorily maintained so long as the 
corporation lasts. 

(d) The fourth point is the autonomy of 
the corporate group ; within the limits set 
by the law its power is supreme ; it can do all it 
likes so long as the acts are intra vires. It is 
autonomous. Not only is this autonomy self- 
regarding, it is also extra-regarding. In other 
words the group being self-sufficient may add to 
its number and renew its members if need 
arises. This characteristic has been all im- 
portant from historical, social, and legal stand- 
points. It may be said to be the counter-part 
of personal liberty in group bodies. 

These general considerations enable one to 
describe a corporation as “ a body of persons 
upon whom the State has conferred such 
voluntarily accepted but compulsorily main- 
tained relations to one another and to all 
others that as an autonomous self-sufficient 
and self-renewing body they may determine 
and enforce their common will and in the 
pursuit of their private, interest may exercise 
more efficiently social functions both specifi- 
cally conducive to public welfare and 


(rt) Cf. — The Calcutta Municipal Act, The Bombay Municipal 
Act, and The Madras Municipal Act. 
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most appropriately exercised by associated 

persons.”(<i) 

Here the popular idea of group activity 
has however been given a prominence. But 
a closer examination of the legal rules governing 
corporate acts leaves no doubt that juridically 
considered individual rather than the social 
aspect of a corporation is of greater moment. 
The following examples will make this point 
clear : — 

(i) Contracts: One of the essentials of a 
contract, as you know, is plurality of parties. 
There should be atleast two individuals to form 
a contract. Now if we find that a contract is 
possible between a corporation and the corpora- 
tors we must conclude that the corporation is 
an individual distinct from sum of the corpora- 
tors, that is to say, distinct from the corporators 
taken collectively. In an English Case 
Foster v. Commissioners of Inland Revenue (b ) — it 
was definitely laid down tliat the dictum that 
a person cannot contract with himself did not 
apply to a contract between a corporation and 
its members. We m.ay take Farrar v. Farrars 
Limited (c) in this connection. Mr. John Riley 
Farrar was a solicitor, he was one of the three 
mortgagees in possession. He acted for the 
mortgagees and sold under the powers of sale 

(a) Davis — Corporations their Origin & Development. 
id) (1894) I Q. B. S16. 

(r) 40 C. D. 395. 
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ill their mortgage deed to a company more or 
less promoted by himself. He was the solicitor 
of the company and had a substantial interest 
in it as a share-holder. Action was brought 
by mortgagors to set aside the sale by the 
mortgagees. One of tlie grounds relied on was 
that the sale was invalid because it was in 
substance a sale by a mortgagee to himself and 
others under the guise of a sale to a limited 
company. Lindley L. J. remarked “ If this 
proposition were true the sale could not stand 
as against the mortgagor. It is perfectly well- 
settled that a mortgagee with a power of sale 
cannot sell to himself either alone or with 
others nor to a trustee for himself. A sale by 
a person to himself is no sale at all. But a sale 
by a person to a corporation of which he is a 
member is not either in form or in substance, a 
sale by a person to himself. To hold that it is 
would be to ignore the principle which lies at 
the root of the legal idea of a corporate body, 
and that idea is tliat the corporate body is 
distinct form the persons composing it. A sale 
by a member of a corporation to the corpora- 
tion itself is in every sense a sale valid in equity 
as well as at law.” A group-body is an entity 
distinct from the body of a group. 

(2) Agency : — The principles of Agency is 
Qui facit per alitim facit per se. The Agent is 
a representative of the principal. The liability 
for acts done by an authorized agent er: tends 
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under certain circumstances beyond the agent 
and reaches the principal. The principle of 
agency supplies an instrument whereby it is 
possible to test the presence or absence of a 
person. In the case of a corporation the 
application of the test just mentioned brings 
out sufficiently the personality of the former. 
Suppose a joint stock company employs an 
agent to buy some lands on the company’s 
behalf and the contract of sale is completed 
but the agent misappropriates the money to be 
paid to the seller. The seller can bring an 
action for recovery of the sale price not only 
against the agent but also against the company 
as a corporation, although not against the 
share-holders of the company individually. 
Because the agent in this case is the agent not 
of the individuals who composed the corpora- 
tion but of the corporation itself. The corpora- 
tion is liable as a principal just as a natural 
person would in a like case have been liable as 
a principal. Connected with this principle is 
the rule that a contract by the individual 
members of a corporation, not as agents but as 
individuals is not a contract by the corpora- 
tion itself unless subsequently ratified (a). This 
then is another indication that as a person a 
corporation is distinct from the corporators. 

(a) Smith v, Hurd, I2 Mete; Faulkner x. Lo 7 ve, 2 Exch, 595. Cf. 
Order XXIX Code of Civil Procedure (Indian). A foreign corporation 
can claim the benefit of this rule. Sini^er Mamifaciurinii Co. v. Baijnatk, 
30 C. 103. Sec also Delhi aud London Bunk v. Oldham, 20 I. A. 130. 
Sreenath v. E. /. Ry. Co (22 C. 268.) 
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(3) Partnership v. Corporation — The dis- 
tinction between a partnership and a corpora- 
tion well illustrates the nature of corporate 
bodies. A partnership has not legal existence 
apart from that of the partners. “A one-man 
partnership is an impossiblity but a one-man 
company, although a subject of judicial stric- 
tures, is a perfectly definite legal entity.” A 
company where all the share-holders except 
one are mere dommies is nevertheless a 
distinct person from the one-man who virtually 
holds all shares. So in Bvodevip Saloman (a) 
Aron Saloman a leather merchant wanted to 
convert his business into a limited trading 
company. A limited company was eventually 
formed but the memorandum of association 
was subscribed by Aron Salomon and his 
wife and daughter and his four sons. No 
one else ever had a share in the company. 
The company however did not prosper and 
liquidation followed. Now a question arose 
as to whether debentures issued by a orie- 
man company to its only real member should 
be allowed' to have a preference over tlie 
hona fide unsecured creditors of the firm. 
In the lower courts it was held as Saloman was 
identical with Saloman & Co., he must be 
regarded as a trustee of his interest for the 
company and its bona fide creditors. In the 
House of Lords a more technical view was taken. 

{( i ) (1897) A. C. 22 . 
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The decision of the lower courts was reversed 
on the ground that a corporation in all cases 
possessed a distinct personality from its mem- 
bers and therefore could contract freely with 
any member irrespective of the fact that he 
might have in it property and irrespective of 
the control he might exercise over its affairs. 
Lord Macnaghten said “ there is nothing in the 
Act requiring that subscribers to the memo- 
randum should be independent or unconnected, 
or that they or any of them should take a 
substantial interest in the undertaking, or 
that they should have a mind and will of their 
own, or that there should be anything like 
balance of power in the constitution of the 
company. The company is not in law the 
Agent of the subscribers or trustee for them. 
The difference between a corporate and an 
incorporate body is illustrated by Foster and 
Sons Limited v. Commissioners of Inland 
Revenue, (a) There a partnership firm trans- 
formed its business into a limited liability 
company. The identity of members, who 
were the relatives, remained as before, and the 
usual form was adopted of a sale by the 
partners to the new company, the consideration 
being expressed in fully paid up- shares. Upon 
this transaction the Inland Revenue Authorities 
claimed the duty payable upon a sale, arguing 

(a) (1894') I Q. B, 516. See Carr on Corporations from which 
the above is quoted. 
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that there had been a transfer of property from 
certain persons to another person ; this person, 
they said, was quite distinct in law from the 
vendors, and the fact that the former partners 
were the only corporators of the new 
company was irrelevant. Upon the other side 
it was argued that the sale was purely nominal 
and that since there had been no real transfer 
of any beneficial interest no duty was payable. 
It was held however that the view of the 
Commissioners was correct. Partners are not 
comparable to corporators because while the 
latter crystallize into a corporate individual 
the former always remain an amorphous body. 

(4) Acquisition of Property ; — When a 
corporation takes a conveyance to itself or 
otherwise acquires property, the title to the 
property belongs to it as a corporation. The 
person of inherence is the group person and 
not the group of persons. In Reg v. Arnaud {a) 
the Customs House Officers refused to register a 
vessel belonging to a British Corporation 
because some of the share-holders were foreign- 
ers and by the Merchant Shipping Acts ships 
belonging to the British subjects alone could 
be registered. A Mandamus was taken out by 
the company to compel registration. In 
course of proceedings on the Mandamus 
Denman C. J. said “ The individual members 
of the corporation, no doubt, are interested 


(a) 16 L, J. Q. B. (N, S.) 50. 
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in one sense in the property of the corporation, 
as they may derive individual benefit from its 
increase or loss from its destruction but in no 
legal sense are the individual members the 
owners.” So the objection to the registration 
was not valid and the customs officers were 
ordered to register the vessel, (a) 

(5) Alienation and Mortgage : — When 
property is conveyed by a corporation or a 
charge is created on corporate property the 
dispositive acts are to be done in the corporate 
name. Thus if a mortgage is executed by 
the corporators in their individual names, 
although all may join, and although they all 
may intend to bind the corporation, such a 
mortgage is not a valid legal incumbrance on 
tile corporate property. (6) The reason is that 
the sum of the parts is not equal to the whole 
so far as the personality of a corporation is 
concerned. Once more because one can never 
emphasize the point too strongly, a corpora- 
tion is not a mere aggregate of the share- 
holders, it is a person distinct from the 

corporators. The group has, by the act of 
incorporation been metamorphosed into a 
legal person. Flitcroft’s case, (c) is instructive 
on the point. Here the directors a limited 

company paid away a part of the capital of 

(a) Carr — L> C. See also Smith^ — Corporation ; Marshall— Corpora- 
tion. 

ib) Bundy v. Ophzr Iron Co.) 38 St. ' 

If ) 21C. 0.5.15. 



LECTURE Ilf, 


rai 


the company for purposes not authorised 
by the memorandum or the articles of associa- 
tion. The question arose whether there was a 
breach of trust. It happened that the share- 
holders liad ratified the act of the directors. It 
was argued that there was no breach of trust. 
But the fact was that the share-holders had not 
the full knowledge of all the particulars ; and 
Brett, h. J. said “If they had with full know- 
ledge assumed to ratify what was done,” they 
could not indiv'idually have complained, but 
the share-holders are not the corporation. Even 
if the share-holders had all sanctioned what 
was done and had remained the same through- 
out, still the company could have sued the 
directors for a breach of trust. They are 
trustees for the company, not for the individual 
share-holders, 

(6) Idability for debts ; — The principle of 
corporate liability in the case of debts incurred 
by a corporation is a further illustration of the 
individuality of a corporate body. In common 
law when persons unite togetlier for the purpose 
of making profits they are all liable for the 
debts of the associationduring the time that they 
are members, and in case of a dissolution, past 
members must pay their share of debts as well. 
All this entirely changes where a corporation 
is concerned. If a man trusts a c-orporation lie 
must look to its assets for payment of debts 
due to him, he cannot, apart from statute or a 

i6 
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division of juristic persons into two categories : 
- -(i) the corporations whexe juridical person is 
born out of a union of a number of individuals ; 
and (2) the endowments where the juridical 
person is not apparently visible, its existence 
is rather ideal and rests on the object that it 
has in view, (a) In this sense an endowment 
is a person in private law. Moreover it may 
be noticed in passing tliat corporations and 
endowments although figuring as distinct 
types of juridical persons, have one feature in 
common so far as the doctrine of Savigny is 
concerned — the fiction shared b\’ botli, altliough 
the fiction in the case of a corporation is 
connected with an ideal assembly wliile in the 
case of an endowment it I'ests on ‘'an abstrac- 
tion personified, a humanitarian work to be 
accomplished in a certain place, in a certain 
mode and in a determinate way.”(fO 

This distinction although classical in Con- 
tinental systems has however a limited applica- 
tion to Englisli and Indian systems now that 
various statutes have rendered unnecessary a 
theoretical discussion of the nature of endow- 
ments. Some critical I'emarks, nevertheless, 
must be made in order that the most essential 
traits of a corporation may be firmly seized. 

Without entering into the minute details, 

(a) Savigny — iJas F^oin, Ret fit. U p. 2,4,0 

(J) Saviguy— loc, cit. p. ?42. C*’: Gierke-— DeuOche.'i PrivaXrecht j 78^ 
Heisr— Civil Rethis f 98. 
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let us enquire wherein lies the distinction 
noted. On a general survey an endowment 
as well as a corporation has for substratum 
a real human group, but the group in the 
former case is made up of the destinatories 
i. e. of those for whose benefit the endowment 
is created, ft is in them that the primary 
and the principal character of subjective right 
rests, they are the individuals whose interest 
is protected by law. As to the otlier clement 
connected with the exercise of a right, namely, 
the will, there is this distinction between a 
corporation and endowment that unlike the 
will of a corporation the will does not reside 
in the group interested, moreover, the will to 
be exercised is directed by the will of the 
founder of an establishment. So this distinc- 
tion between a corporation and an endowment 
may be summed up after Michoud as follows : — 

Ifa a corporation the interest-element and 
the will-element are in union, it is the same 
group of the interested that forms the organi- 
sation destined to bring forth the collective will, 
while in an endowment the two are distinct, 
they are joined by a volition external to the 
group. Thus Gierke remarks — “ the will in an 
endowment is transcendental and not imma- 
nent, it is impressed from without and does not 
spring from within, (a) 


fa) Gierke --Uenu^^cnscbaftslehi c pfK is Sc Jj 
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The substratum of an endowment is, in 
this view, the collective group. The organism, 
as Ihiering remarks, such as has sprung from the 
will of the founder constitutes also an essential 
element, for it is designed to represent the group 
of the interested in a manner conforming to the 
wishes of the founder, (a) Thus in the case of 
a charitable endowment it is not enough to 
remark that the endowment is directed merely 
to the satisfaction of the wants of a class of 
people but the essential point is to note how 
those wants are satisfied. This subject is of 
vital importance in countries where the juristic 
personality of endowments has not been 
formulated by legislation. 

The theory of endowment that has been 
touched upon so. far is radically different from 
those others that refuse to see in an endowment 
a group of human beings or assign no im- 
portance to such a group, the v^arious types of 
fiction -theory whether the fiction personifies the 
aim of an endowment or the patrimony which 
forms the available fund. This theory is like- 
wise different from those that attempt to deduce 
the personality of endowments from that of the 
state or of the municipality, (b) 

You will observe that an endowment as a 
juristic person has features easily distinguishable 


(< 7 .) Ihcring-t-Ioc. cit Vol. lU pp. 56-57. 

(i) Brin^ — Pandekten T, 1. 5 6p Ziti-!manri — Jnr, P.-r.sonen p. 37 
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from those of a corporation. In a cor- 
poration the two elements of subjective right 
fall in the hands of the same group, those 
of the corporators ; in an endowment they 
are separated through the wall of the founder. 
“ This will has been manifested at the very 
beginning, since the creation of the moral 
person, once for all ; and so long as the endow- 
ment subsists it produces juridical effects, it 
binds together the successive administrators 
of tlie endowment ; it determines for a period 
longer than the life of the founder and practi- 
cally for an indefinite period the destination of 
the funds.” (a) 

So far I have discussed the distinction 
between the different classes of juristic persons 
in private law. Let us now proceed to find 
out liow far such distinctions occur in public 
law. No one doubts that in the domain of 
public law corporative as well as ‘foundative’ 
elements are present. The sovereign state 
democratically organised presents all the 
elements of a corporation ; it is a human 
group which itself determines all its aims and 
which administers them as it wills. In the 
case of an autononius municipality the same 
observation applies, the public charities estab- 
lished by the state present the characteristics 
of a private endowment. 


(rt) Michoud — loc. cit. p, 187. 
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One may remark at the start that much 
will be uncertain and shifting in the domain of 
public law so far as the juristic persons above- 
noticed are concerned. Thus the foundative 
elements of tlie state may not necessarily have 
the complete directive powers. So Gierke has 
classified the states as the endowment -states 
(anstaltstaat) where the state is subject to a 
directive power and the corporation-states 
(korperschaftsstaat) where the state manifests 
the highest corporative ideas. Similarly muni- 
cipalities may be divided into two classes — 
the endowment-municipalities where the cor- 
porative element is not supreme and the cor- 
poration-municipalities where all the marks of 
a corporation are present. 

'I'he preceding explanations help us in 
classifying juridical persons even in doubtful 
cases. One or two illustrations will make this 
point clear. A famous French jurist has shown 
how public endowments may be classed into 
those that are administered by the stale in 
its public capacity and into those that share 
with private corporations their fundamental 
characteristics. From this standpoint religious 
congregations, syndical associations and part- 
nerships fall into a class distinct from that 
occupied by the state, municipalities, charity 
boards with corporative powers, (n) The 

(a) Hanrion — Droit administr. p. 698. 
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distinction between the two cJasses lests on the 
fact that in the case of the non-corporative 
groups such as religious bodies the juridical 
capacity is transcendent, while in the case of 
the rest it is immanent. 

Now we come to the celebrated distinction 
between the public and the private juristic 
persons. Under the first head fall the state, the 
municipalities and the public boards. It is not 
difficult to see that the state occupies a class 
by itself. It has been settled with one accord 
that the state as a moral person is distinct 
from the collection cf individuals forming the 
population. As regards public boards there is 
some differenc e of opinion. Some would deny 
corporative character to public boards. But 
this is going too far in the negative direction, 
as the history of juridical systems clearly shows. 
It would take us far into the history of asso- 
ciations if we attempt a detailed study of vari- 
ous types of public juristic persons. Any one 
interested in the subject cannot find a better 
guide than Mi chon d. 

Let us now consider the distinctive features 
of a corporation in the light of the remarks 
already made. A corporation as a juristic 
person has a name, certain capacities, incapa- 
cities and, in general terms, all the attributes 
that give birth to legal personality. 

(i) . The name of a corporation. — A cor- 
poration must have a name. Here an analogy 
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with the natural legal person is evident. As 
A and B serve to identify the persons called A 
and B so the name of a corporation is its 
specificatory mark. The name 'lov'ever is an 
essentialia Bnd not an accidentali:^ ' ' this case. 
The law requires that the naih*: should be 
either expressed or implied from ti e nature of 
the corporation. Thus in England when the 
king incorporates the inhabitants of a parti - 
('idar place with the power to choose a Mayor 
annually, the incorporation implies that such 
a corporation is named after the Mayor and the 
commonalty of the particular place.(a) The 
name may be given by the charter of creation. 
The name once given is unchangeable except 
by a fresh charter or an Act of Parliament.(6) 
This rule prevailed in Roman Law and still 
prevails in all modern countries. Thus the 
Indian Companies Act, the German Civil Code 
and the English Companies .Act have made it a 
specific rule that a name once given to a 
company cannot be changed unless a new 
company is formed with the same members of 
the old company. A corporation may, however, 
have different names, e.g. one name by grant, 
another by prescription ; but it cannot have two 
names by two different grants, (c) nor can a 


(а) College of Physicians v. Salmon. (1701) Holt, 171. 

(б) 6 Vin, Abrid, 261. In re Sheffield Insurance Co. Q.B.T.T. 1847 
(r) Knight 7/. Mayor etc. of Wells (1696) i I.d, Raym. 80. 
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modern corporation change its name by prescrip- 
tion.(a) The name need not be connected with 
a definite place except whjen it is so required 
by a statute. At one time it was supposed 
that a body incorporated by the name of a 
place should speak the geographical truth, 
because then the idea prevailed that locality 
was of the essence of a corporation (6) the 
reason being that most of the corporations then 
known were either municipal or entrusted with 
local government. But with the growth of 
trading corporations, corporations unconnected 
with the administration of justice and holding 
lands, the old theory has given place to the 
new one that locality is an accident of a cor- 
poration. A name, therefore, need not be, in 
genera], the name of a definite place.((’) The 
name is to serve as a distinguishing mark and 
as such any sign sulficient for identification 
and legal acts will do. 

A corporation does- all corporate acts under 
its name. When it Jius changed its name it 
should use its old name for prescription down 
to the time of the cliange and the new name 
thenceforward. But all actions for rights 
accruing due either before or after the change 
are to be brought in the new name.(cf) The 

(«) R V, Hanghlcy (i‘ i New M (K.B.) 525. 

(^) Button v Wrii^ htnt tn. Cro. Eii2. 338. 

(c) Pilbrow V. Pilbfo vh Atmuspheric Railway Co. 4 D. ^ L, 450. 

, (d) A G V, Farnhiiin r. Wn, (1669) Hat'd 504 Col' bc^rter Corpora-' 

V Seaber (177O) 3 Burr. 1873 
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reason for keeping to the old name for a time 
for the purposes of prescription is obvious. Kor 
prescription, as you know, a continuity of 
possession is necessar3c The possession, how- 
ever, need not be continued by the same 
individual, a successor may add to his own 
possession that of his predecessor in title. In 
the case of a corporation prescribing under two 
different names it may be supposed that one is 
the successor of another and hence the rule 
witli regard to the old and new names. But 
in the i:ase of actions it is not necessary to 
make use of different names because tlie corpo- 
ration may sue in its new name just as an heir 
may sue in his own name for I'ights accruing 
due to his ancestor. 

That the name is a distinguishing mark is 
i:onclusively shown by the rule about misnomer 
in grants to a corporation : a grant to a cor- 
poration in a. wrong name is bad unless the 
name is suflicient to show the intention of tlie 
grantor and mark out the grantee. Thus in A. 
(j. V. Rye Corporation («) a devise of lands to 
the Right W orshipfull the Mayor, jurats and 
Town Council of Rye was regarded as sufficient 
to pass the land to the Corporation of Rye, 
wliose correct name was the Mayor, jurats and 
Commonalty of Rye, the ratio decidendi being 
the purpose that the name of a corporation is 
to serve, i’lie name is .to distinguish one 

o ) 1 8 r; , I \! ut > r i C 1 '' . .’0 7 
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corporation from another and as in this case it 
became quite clear which corporation was 
meant although the name as given in the testa- 
ment was not accurate, all that the name was 
wanted for had been fulfilled. The name is a 
nomen, a mark and nothing else. 

(2) Domicil— Before the advent of trading 
corporations, domicil was regarded as an essen- 
tialia of a corporation. It had to belong to a 
definite locality. But in modern times, although 
a domicil is necessary for the management and 
the direction of business, it is immaterial whe- 
ther the whole of its property is situate in one 
place or in different places. Under the Lnglish 
law if the business is carried on in England the 
corporation is regarded as domestic, if outside 
England foreign. The domicil may then serve 
as a differentia for separating the foreign from 
domestic corporations in some legal systems. 
In Indian law, the Companies Act provides that 
a company governed by its provisions should 
be localized in India. Domicil may now be 
regarded as an (iccidcntaUa of a c^orporation. 

(3) Capacities of a corporation 

(a) Perpetual succession — When once a 
corporation is created and property 
transferred to it, it continues to hold 
the property in its own name so long 
as it exists and so long there has not 
been a corporate alienation. In the 
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case of a corporation sole, the suc- 
cessor in title succeeds to the property. 
Thus the King in England is by 
common law a corporation sole with 
the capacity of succession. On the 
death of a king the properties, rights 
etc. pass to the next king and there 
is no interregnum. So also on the 
death of a parson, who is a corpora- 
tion sole in Englisli law, the property 
of the parish would go to his next 
successor in title and not to his heirs 
or personal representatives. A simi- 
lar remark applies to the manager of 
the property of a Hindu idol.(a) In 
the case of a corporation aggregate, 
this capacity to have perpetual 
succession renders many transactions, 
where a continuity of persons of in- 
hei'ence or incidence is necessary, 
possible. Thus companies may ven- 
ture on enterprises without any 
danger of these falling through on 
account of death or withdrawal of the 
members who form a company. The 
continuity of a corporation in any 
individual case is comparable to the 
formal persistence in natural pheno- 
mena. “The river Thames is the 

(a) Rajah Varm^h Valia v. Ravi Vatmah Mutha, (1876) L. R. 4 T A. 

(Si). 
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same river although the individual 
particles of water composing it are 
continually changing.”(a) It is this 
continuity of type that led Coke to 
apply the conception of immortality 
to a corporation. A parallelism may 
be instituted roughly between the 
legal immortality of a corporation 
and the physical immortality of some 
protozoa. The amoeba is zoologi- 
cally speaking immortal, for the 
successive descendants of an amoeba 
are but the part of the ancestor. It 
lives in its progeny and dies gene- 
rally an accedental death. So a 
corporation not of course immortal 
a parte ante may become so a parte 
post so far as the period of its dura- 
tion is ('oncerned. It may be brought 
to an end for some default and the 
instances are not rare where only a 
limited lease of life was granted to a 
corporation. But so long as the 
corporation has not committed any 
default it continues throughout its 
period of duration as one and the 
same corporation notwithstanding the 
changes in the personnel of the 
group. The Roman maxim personae 


(pi) Blackstone, Commientaries Vol. f p. 473 etc. 
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vice fungituv cannot liave a better 
application, fhe corporation is act- 
ing as an individual and it will act 
always as one and the same indivi- 
dual. This explains the rule that 
“the aggregate of corporators cannot 
take lands by their corporate name 
as an aggregate body, to them and 
the heirs of each of them, but to them 
and their successors in the corpora- 
tion. ”(<^) Thus follows necessarily 
the conse(]uence that corporators may 
elect, if they like, members in the 
place of such as hav(‘ retired or 
died, (d) 

(/)) To sue or be sued by its name-— 'riiis 
incident is again a direct consequence 
of the personality ol a corporation. 
You know the plaintiff or the de- 
fendant figures as such in a law court 
because in the one case he is tlie person 
of inherence and in the other case he 
is the person of incidence. As soon as 
the corporate idea became definite 
and certain the corporation qua cor- 
poration came to have a locus standi 
before a law court. Even the Canon 
Law recognized tlie rule that what- 
ever was owed to a corporation was 

(n) Grant — On Corporations ]>. 626. 

(b) 1 Roll. A hr. 514. 



LECTURE IlL 


137 


not owed to tlie corporators nor what 
the corporation owed did the in- 
dividual corporators owe. Here was 
foreshadowed the pirnr iple of cor- 
porate liability already mentioned 
and the capacity to sue or to be sued 
is only an offshoot of tliat principle. 
Thus A, B and Company I.td., must 
sue as such and not as A and B and 
the other shareholders named speci- 
fically. With respect to suits in 
Equity, however, the English practice 
has been to allow corporations, in 
some cases, to maintain proceedings 
in the names of individual corpora- 
tors. So Grant remarks “ In Equi ly 
a suit may be instituted either in 
tile names of all the members or in 
the naiiie of tlie ( orporation.” (a) 
But it must fie noticed lliat this 
exceptional [irocediire in Icquity does 
not in any vvay toucli the funda- 
mental conception regarding the 
personality of a corporation. The 
individual corporators may be con- 
sidered agents of the corporation for 
some purposes and as agents they 
may sue alternatively instead of 
the principal suing. In fact for 

O) Crant — on Corporations, p. 19P. 
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practical reasons it has frequently 
been the custom to maintain suits in 
common law'as well as in Equity in 
corporate names because then the 
death or resignation of a member 
does not affect the proceedings. Again 
both in England and in India a limit- 
ed company is by statute law allowed 
to sue and to be sued in its corporate 
name. 

(r) To purchase land — The power to 
acquire and alienate both jreal and 
personal property is an implied 
characteristic of many corporate 
bodies. Til us a limited company 
for the purchase of real property is 
from the nature of tlie case competent 
to acquire land. Ifut sometimes a 
corporation may be expressly pre- 
vented from acquiring land and no 
corporations are allowed to acquire 
lands for purposes foreign to the ob- 
ject of such a corporation. Therefore 
tlie power to purchase lands though 
an iiK'ident to a corporation is not an 
essential characteristic. (a) 

(d) Common Seal : — An act in order 
that it may appear as a corporate 


(a) Thoma.^' v, Dakin, 22 Wend (N. \\) 
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act has generally to be evident by a 
corporate sign. A common seal 
therefore will be needed for acts of 
a corporation aggregate. A corpora- 
tion sole however does not need a 
common seal. The reason is that 
in the case of a corporation sole the 
individual who stands as a repre- 
sentativ'^e of the corporation is com- 
petent to testify to all that the 
corporation sole has agreed to do or 
is going to do. But the same argu- 
ment does not apply to a corporation 
aggregate because the resolution of 
all the members is not the resolution 
of the corporation since the latter 
has in the eyes of the law an 
existence distinct from that of the 
former. A common seal is then an 
incident although not an essential 
one of corporateness. There are 
certain acts however which always 
require the common seal. The most 
important of these, according to 
Grant{o)are — (i) making a feoffment, 

(3) a demise, (3) granting a license, 

(4) accepting a demise, (5) surrender- 
ing, by express surrender, a lease for 
years, (6) presenting to a benehf e, 


((t) Grant— On Corporations, p. 56. 
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(7) commanding their bailiff to 
enter for condition broken, (8) or 
into lands purchased, (g) or to seize 
goods forfeited under a custom, 
(10) entering into a contract to pay 
a sum of money for making improve- 
ments in the borougli, (11) or to 
1)01 row money, (12) retaining or ap- 
pointing an attumey to appear for 
the corporation, at least, in case of a 
Municipal Corporation. In India 
the Statutory Law requires that 
('ertain 'a n tracts made by a corpora- 
tion or on behalf of such slH)uld be 
sealed with the common sea] of tlie 
corporation, (a) It must however be 
remembered that the theoretical 
principle has not always been strictly 
applied specially where practical 
considerations have necessitated a 
deviation from the rigid rule. The 
life of law, as a distinguished jurist 
once remarked, is not logic but e.v- 
perience. (b) So if the keepers of the 
seal make it impossible to use it at the 
moment when it is urgently necessary 
that an act should be done, the fad 


(a) Bengal Municipal Act S. 37 ; Chairman South BarraeWpore 
Municipality r. AiTiulya Nath Chatter jee f. L, R. 34 Cal 1030. 

CV Holmes*— hec tuffb on Common Law, Ley I 
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that the majority of the corporators 
have consented to its being done 
will be a sufficient guarantee for the 
validity of the act (a). In America it 
is now well settled that corporations 
may contract by resolutions or through 
agents without seal (6) — a clear indi- 
cation of the victory of practice over 
theory. In England also when there 
could be no doubt as to an act being 
a corporate act e.g. when a cor- 
poration could be estopped from 
denying that a particular act was its 
act, a common seal was dispensed 
witfi. riius acts which were entered 
ol record “as returns to a manda- 
mus, making an attorney in a court 
of record, certifying a Mayor, or a 
usage or custom in one of the courts 
at Westminister” needed no common 
seal.(c) Again the seal is neither a 
sufficient nor a necessary evidence 
of incorporation. I'hus it is not 
competent for the number of persons 
not properly incorporated to assume 
a common seal and to convert all 
acts done by the individuals into a 

faj Exeter and Creditor Railway Company v, Builer Ltd., Cbanc. 

T 1847. 

Tljoinai V. Dakin 22 Wend (N.Y.’ per NeLson C. I 

Grant-— Corporation. F. 63 
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corporate act. Lord Eldon remarked 
in Lloyd v. Loaring (d) " “ It is an 
absolute duty of Courts of Justice 
not to permit persons not incorpor- 
ated to affect to treat themselves as 
a corporation upon the I'ccord. ” 

The common seal is then not an essential 
incident of a corporation. Here however es- 
sentiality must not be confused with techni- 
cality. The statement that the seal is not an 
essential characteristic does not signify that the 
rule about the manifestation of the corporate 
will through the instrumentality of the seal 
may be relaxed on any grounds however flimsy. 
The seal is the sign manual of the invisible 
body and it can be dispensed with only when 
exigencies of practice require. Lord IJenraan 
remarked. (2) “ We feel ourselves called upon 

to say that the rule of law requiring contracts 
entered into by corporations to be generally 
entered into under seal and not by parol, 
appears to us to be one by no means of a 
merely technical nature or which it would be 
at all safe to relax, except in cases warranted 
by the principles to which we have already 
adverted. 1 he seal is reipiired as authenticat- 
ing the con<’urrence of the whole body cor- 


(<i) 8 Ves 775. 

(1) 8 Ves. 775. 

(2) Church V. ImpiJrial Gas Light Co. 6 A & E. 846. 
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porate. If the legislature in creating a body 
corporate invest any mernber of it, eitlier 
expressly or impliedly with authority to bind 
the whole body by its mei'e signature or other- 
wise, then undoubtedly the adding a seal would 
be matter purely of form and not of substance. 
Every one becoming a member of such a cor- 
poration knows that lie is liable to be bound 
in his corporate charaoter, by such an act ; and 
persons dealing with the corporations know 
that by such an act the body will be bound. 
But in other cases the seal is the only authentic 
evidence of what the corporation has (j' lie, or 
agreed to do. The resolution of a m. eiing 
however numerously attended is, aiier all, ii.:t 
the act of the whole body. Every member 
knows he is bound by what: is done under the 
corporate seal and by nothing else. It is a 
great mistake therefore to speak of the neces- 
sity for a seal as relic of ignorant times. It is 
no such thing : either a seal or some substitute 
for a seal, wlii('h by law shall be taken as con- 
' lusively evidencing the sense of the whole 
body corirorali’, is a necessity inherent in the 
very nature of a renpe^ration ; and the attempt 
to get rid of the old d> ct rim', l)y treating as 
valid coritracts made witli partic ular members 
and which do not come within the exceptions 
to which we have adverted, might be prodetive 
of great inconveniencp.’'( i) 1 have quoted this 
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long remark in order to dispel any doubts that 
might have been created in your minds as to 
the necessity of a corporate seal by the state- 
ment regarding the relaxation of the rule in 
particular cases. 

The rule about the common seal may be 
briefly stated as follows ; — The common seal is 
incident to every corporation although it is not 
an essential characteristic as already explained. 
In other words some acts may be legally bind- 
ing if they fall within the class that legislature 
thinks might very well be evidenced by any 
other instrument than a seal, but in general it 
is the fixing of the seal and that only which 
unites the several assent of the individuals 
who compose the groups and makes one joint 
assent of the whole. (2) The exceptions to 
this common law rule as r 'gards certain juris- 
tic acts performed by a corporation may be 
put luifler three heads ; — (a) Rules based on 
custom Where it lias been < ustoinary for cer- 
tain classes of acts to be done without seal, 
law ratifies the custom. When acts done are 
such as the corporation by its own constitution 
is appointed to do, no corporate seal is re- 
quired. (3) (b) Rules based on convenience 

(1) Cflrr-^On corporations, p. 59. 

(2) Blackstone — Commentaries Vol. I. p. 476. 

(3) Baron Alderson in Diggle v. London k Blackwall Co. 5 Exoli, 

P- 450* 
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and necessily. Wlio’re tlie acts are required for 
convenience, management and comfort e. g. 

when the acts are of such a trivial nature as can 

• 

be more quickly done in an informal way, the 
formality of a seal is allowed to be dropped. 
So also when urgency is the prime ('onsider- 
ation informality is pi'eferred to a forjnality 
causing delay, (c) l^ulcs based on specific 
character of <'ertain ('orporatifms. W hen ('or* 
porations have been ('stablished bv Royal Char- 
ters or I ’a 1 1 iarnentary Acts the Courts have held 
that some acts, but for which tire very e.\;islence 
c»f tliese cor|)orations would be impossible, can 
be done informally e. g. the drawing of a bill 
111 the case of a Chartered Corporation.f i ) 

(e) To make bye-laws: — According to 
IMack'stone .a corporation has the ('apacity to 
make bve-lavvs or private statutes for the better 
gov(‘rn iiKMit <.)f tlie corporation. I'he-se lyye- 
laws arc liinding upon the corporators unless 
coiitrar\' to (he haws of the land and them they 
are void, d'his incident is also accidental and 
not essential. 1 ' or where the objects of itii orpo- 
ration may Ire carried out without making bye- 
laws a [rower to make them is not implied. (2) 
In Sutton's Hospital case it was e.Nqiressly men- 
tioned that to make ordinances was not of the 
essence of a corporation. Wbiere objects of a 

(1) Mayor of IahIIdw it. Charlton 6 M. W. )>. 8>n 

(2) 10 Rep 31, 

19 
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corporation require, on the other hand, bye- 
laws may be made binding on both the members 
and tlie strangers as wejl. rhus the municipal 
corporations in India may make bye-laws 
binding on all persons residing withi« a fixed 
boundary. Tlie railway companies ajain under 
tlie Railway Companies Act may make bye- 
laws affecting those who deal wnth them. The 
bye-laws, as we shall see later on, must be al- 
ways reasonable and as tlie power to make 
them is derived from the Sovereign, there is a 
limit which must not be overstepped in fram- 
ingbye-laws. Many questions regarding ultra 
vires arise in this connection, the details will 
be referred to in tlie lecture on that topic. I 
may mention incidently that the Roman Law 
gave sfiecial powers to Collegia to make bye- 
laws gov(’rning the relations of members inter se 
aiifl distribution of corporate pro|)erty. 

The power of making bye-law's, wdien inci- 
dent, is to be exercised by the whole body of 
coriiorators. Unless the constituf ion of the cor- 
poration vests tlie power in a select body there 
is no implication authorizing a majority to act 
for the w'hole body. Here again the doctrine 
of personality explains this rule. The corpo- 
rators are not tlie corporation, (i) That is 
why even in tlie case of charters granting power 


(i) R, Vb W'estwood 2 Dow & c 2i 
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to a select group in a corporation to make bye- 
laws regarding certain specified objects, there 
is no implication that that select group may 
make bye-laws for the general purposes of the 
corporation. Whenever necessary the corpora- 
tion as a distinct person comes to the fore. (2) 
The ‘ Majority Principle ’ does not apply here. 

(4) Incapacities: — Coke mentions certain 
disabilities peculiar to corporations aggregate. 
These are in general the consequences of the 
doctrine of corportae personality. Thus one of 
the examples of incapacity given by Coke is 
that a corporation being itself invisible and 
existing only in the intendment and considera- 
tion of law it cannot appear in iierson in a 
law suit. The personality is none the less 
real although it exists juridically alone because 
this incapacity to appear in person must not 
be taken as a general rule. For despite Coke’s 
sweeping statement instances are not infrequent 
where corporations may appear without an 
attorney ; thus a corporation may ac- 
knowledga a deed before a judge without an 
attorney, it may with its head give personal 
command. (3) When the facts determining 
a. juridical position are such as to be obviously 
inconsistent with the nature of corporate perso- 

(2) R, V. Phillips cited 3 Burr 1325, Calder etc,, Navigation Co, v. 

14 M ^ W 81, 87, 

(3) Blackstone — Commentaries Vol. p. 417. 
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nality it is then only that the legal consequence 
llovving from those facts cannot be predicated 
of a corporation, ifiiie consideration explains 
the partial truth of another incapacity men- 
tioned by Coke viz ; a c:orporation can neither 
maintain nor be made defendant to an ac tion 
for [personal injury. This second incapacity 
has been modilied by modern decisions regard- 
ing liabilities of a corporation for torts. (4) 
•Again Coke says a corporation cannot be an 
executor oi' adininislrator or |)erfoiin any 
ftcrsonal duties, nor can it lie s('ized of lands 
to the use of anotiier. riicsc are the classical 
instances ■.)! cor[)orate inc.apacity , but most of 
tliese do not represent the modern view regard- 
ing corporate disability as we shall see later on. 

(5) Praaf/cygc's ; — Tfiere are certain privi- 
leges granted to a corporation. Some of these 
are incapai'ities looked at from a dilferenl 
sland|.)oint just as the ineajracily of a. sovereign 
for certain acts gives rise to special [irivi leges 
which free the sovereign from liability wIk'H acts 
of the specified class are dcfacto done by him. 

Coke mentions as a fundamental privilege 
of a corporation its non-liability for treason, 
felony, or other crime committed in its corpo- 
rate capacity. I'lie absence of mentality — an 
essential factor in criminal liability — being the 
justilicatory ground of this privilege existing 

a\ ley v. Mancltostcr etc.> Raihvay Co. (1B73) L. R, 7 C. P. 41.S 
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unqualifiedly in Coke’s time. But the old 
rule has been greatly modified by modern 
dec'isions. 'fhe jiresent rule is that a corpora- 
tion is liable for all criminal acts where no 
spei'ific. mens t'ea is emphasised. (1). Again in 
old English law a corporation was not liable 
to corporate penalties, nor to attainder, forfei- 
ture or corruption of blood, it could not be 
conimitied to prison {2) nor could it be out 
lawed or excomiiiuiiicated. Miicli of these is 
now of antiquarian interest because statutary 
cnar-tments e.g. the Companies Acts English 
and Indian, the Fvailway Ac ts, the Municipal 
Acts, as well as modern decisions have greatly 
clianged (3) tlie nature of corporate privileges 
as enumerated by Coke. I'lie only justifica- 
tion for this bit of antiquarianism is the proof 
ii offers regarding tlie .intermixture of theory 
and practice in this branch of law. 

i'lie discussiorib regarding tlie nature of cor- 
porations naturally lead to tlie topic of classi- 
(ic'atiou. 'rhe subject of ( lassilication is how- 
ever of iiurely ifieoretual interest as I have 
alread) rcniaked. But for our purposes tlie 
'jueslioii of r'lassitic ation sfiouid once for all be 
settled at the very start if only for its connec- 

( 1} R G. N, Railway Co. 9 O. B. J15. 

(21 Polku'k and Maitland s History of English law, W,)i. I, 

(j) Kennody v. Panama Mail Co. 2 O. B. 589. Whitfield v. South 
astern Ry. Co. HI. Be. <Sc. Kl. 115. 



159 


LAW OF CORPORATIONS. 


tion with the various conclusions, drawn by the 
clabsii .1 filers on i -e corporation law, regard- 
ing the legal nature o/ corporate personality. 

A luminous passage in Pollock’s Contract 
states that the well-known classification of 
corporations under two heads — aggregate and 
sole — is of Roman invention. The modern law 
has adopted the Roman invention and largely 
developed it, whereby the official character of 
the holders for the time being of the same 
office or the common interest of the persons 
who for the time being are adventurers in the 
same undertaking has been constituted into 
an artificial person or ideal subject of legal 
capacities and duties.” (i) The idea of 
Pollock as it can be gathered from his detailed 
statement is however, not tliat tlie Romans 
definitely divided the corporations into two 
groups but that they suggested an analogy 
which is responsible for the English grouping 
of the corporations in the sixteenth century. 
Whatever may have been tlie origin of the 
classification of tlie corporations under the 
heads of corporation aggregate and corpora- 
tion sole, the fact remains that this classifica- 
tion is of great theoretical importance. Some 
objections have been raised to the coupling of 
the epithet sole with the term corporation. 
The objectors think that the idea of perso- 


(l) Pollock — Law of Contractb, p. 107 . 6 th. Edition. 
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nality so far as corporations are concerned is 
closely connected with the presence of a plurality 
of corporators, A corporation consisting 
of a single person {i.e. a corporation sole) 
would have appeared a contradiction in terms 
to the medieval lawyers who were responsible 
for the development of corporative ideas. But 
facts must be taken as facts and despite the 
paradoxical nature of the curious subject of 
rights who is called a corporation sole, the 
“ subject ” must be given a place, in a legal 
(lassi heat ion, that is his due. A corporation 
then is either a corporation sole where it con- 
sists of a single individual, having an “ artifi- 
cial or legal personality distinguished from his 
natural character,” (i) e. g. the King, the 
Postmaster-general, the manager of a Hindu 
Pndowment : or a corporation aggregate where 
it consists of more persons than one e.g. a 
joint-stock lompany. Here it must be re- 
membered that even if by death or transfer of 
sliares in the case of a limited companv ttie cor- 
poration of many be reduced to a corj)oration 
having one member alone it is still a 
corporation aggregate because the shares are 
regarded as remaining distinct. (2) This was the 
view of the Roman lawyers as well. You re- 
member the famous maxim in conuet'tion with 

(i) Blackstone — Commentaries Vol. I, P. 477. 

' Russell V. Mclelian 14 Pick (Mass). 
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a collegiuin — Tres faciuiit oollegium. (i) 
Even if the three were reduced to one the 
same collegium existed in name (stet Nomen 
collegium). 

The classification of corporations into 
aggregate and sole is justified more by practi- 
cal consiiferations tlian by tlieoretical reasons. 
Let us now advert to certain other schemes 
that liave been proposed for classifving the 
corporations generallv Ttiose !na\' be enume- 
rated as follows : — 

(ij Ecclesiastical and Lay. The principle 
of division in this case has reference 
to the object of the I’Orp' >ration atnl 
the scheme ap[:]ies to corpoialions 
aggregate as well as to I'orporations 
sole. If liieaini is the pfU'petuatioii 
of religion, fnt iierenci; of ir-ligion-^ 
rights tiie corpora tion is termed e‘ - 
clesiastical v.g. the Idean and Chapter 
of a cathedral cimref]. If tiie aim 1 ■ 
not religions but secular, the corpo 
ration is lay. A lavLoi poration mav 
in its turn be sub-divided into (a) 
Commercial e.g. I^ailvvay Compa- 
nies, Banks, {h) Non-commercial 
e.g. Corporations with powers ol 
local self government. 

(1 i Ulpian. Reg- Dig. S. V^. Coll. 
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(2) Eleemosynary and civil. Eleemosy- 
nary corporations, as the name 
indicates, aim at charity, free alms so 
to say e.g. hospitals, asylums. 
Endowed charities may be said to 
be administrated by Eleemosynary 
corporations. The true test of an 
institution is its Crispin and objet ts. 
If it is founded on donations and 
has for its purpose the accornplisli- 
ment of a charity by the distribu- 
tion of alms the institution is un- 
questionably eleemosynary, (i) .\ 

civil corporation unlike an eleemo- 
synary one aims at priv'ate gains or 
any other civil purpose not ('oming 
within charity. Thus in America 
it iias been held that cemeterx cor- 
poration (2) is not an eleemosynarv 
corporation, nor is a 5 'oungmen's 
Christian .Association. (3) 

(3) Public and private. I'iie division of 
corporations into public and jinvate 
has a, practical as well k#b theoretical 
importance. The rules of law which 
apply to publi(,' corporation?, aic in 
many respects fundamentally dilfei 

(1) Amerittan Asyluni v. Phoenix Hank 4 Conn 172, 10 Am. Oec, ti 2 * 

(2) Donnelly -te Boston Catholic Assn, 140 Mass. 10 j. 

(3) Chapin v. Holyoke N'- M. C. A., 165 Mass. 2S0. 

20 
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en( from those that apply to private 
corporations. Thus the poperty of 
a public^ corporation is not taxable 
while that of a private corporation 
is. A public corporation is created 
by the state for purposes of govern- 
ment and therefore it can be dis- 
solved or its charter amended as it 
can be created without the consent 
of the individuals who compose it. 
While in the case of a. private cor- 
poration the consent of the corpo- 
rators is indispensible for a dissolu- 
ti()n or a change. Thus the dis- 
linc'tioM between public and private 
IS more than of merely passing 
interest. 

.\ publie corporation is a corporation 
ci'eated merely for purposes of government and 
a private cor|)oration is one that is created for 
purposes othei' than those of government (i). 
‘‘ Amonp the corporations which are clearly 
public are incorporated cities, villages, and 
towns, commonly called municipal corporations. 
A bank is rot a public corporation merely 
because the state uses it as a depository for 
public funds or because the state owns part of 
the capital st;'ck.”(2) A state board of agricul- 

(1) Dartmouth Coilegr v. Woodward 4 Wheat (U. S.) 518. 

(2) Marshal;-- On Corporations; p. 48. 
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ture or agricultural society composed of private 
individuals is not in American law a public 
corporation although the state has made an 
appropriation of money for its benefit (2). 

Although the distinction between public 
and private is more frequently drawn in 
America than in England it may be mentioned 
that the scheme has a universality that entitles 
it to a place in an infant system like the Indian 
Corporation Law which is mainly dev^eloping 
through imitation. 

Besides the above methods of classification 
several others have been proposed which how- 
ever do not seem strictly logical and some of 
them are even misleading for example the divi- 
sion of corporations into stock and non-stock 
takes an accidental circumstance for an essen- 
tial ground of distinction. Again the distinc- 
tion between a foreign and a domestic < or- 
poration is based not on an essential feature 
of corporate bodies but only on the accidental 
tact of the authority or the locality that has 
to do with the existence, regulation and super- 
vision of the corporations. -A foreign corpora- 
tion may just like a domestic corporation be 
lay or ecclesiastical, eleemosynary or civil, 
private or public. Thus the distinction be- 
tween foreign and domestic has no other utility 

(2) Downing v. Indiana Slate Board of Agrii uliurr i2q Ind. 44^ 
Brown County Agricultural Society 46 Ohio St. 93, 15 Am. iii 
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than that of serving the purposes of the con- 
flict of laws. Then again the classification of 
corporations into full-c'orporations and quasi 
corporations is not based on a fundamental 
difference between two bodies agreeing only 
in tlie underlined unity of character but is a 
division separating an entity of one type from 
another of a totally different type. The quasi- 
corporation is sometliing similar to a corpora- 
tion but not an exact one. 

It will be necessary in our survey of 
the law of corporation to deal with quasi - 
corporations as well because although the 
bodies called quasi-corporations are not species 
of the genus corporations yet the expres- 
sion quasi-corporation has obtained currency 
as a description of those groups which are 
minutely regulated by sppi-ial statutes without 
being formally erected into corporations e.g. 
Trade Unions, Industrial and Provident 
Societies, Registered Working-men's Clubs in 
I'.ngland. In India the position of the Governor- 
General tn Council renders the notion of quasi - 
corporation useful in practice. (1) 

It rests now to finish this lecture by certain 
remarks on the nature of c'orporate personality- 
viewed in the light of observations made regard- 
ing the incidents of corporateness. A corpo- 
ration as I have had repeated occasions to re- 

(t) ! llM'rt — Govt-rnTnent ot India. 
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mark is a person in the juridical signification 
of the term and it is a real person. The reality 
however exists in the eye of the law. The 
consequeni'es that appear at times bizarre on 
account of attributing to a group some of the 
characteristics of a human being are nevertheless 
necessary for the purposes of a developed 
society. Moreover the so ('ailed fictitiousness of 
a corporate personality is due mainly to a 
misapprehension of the nature of personality in 
general. A human being is taken popularly as 
a type ol a person. lUit on analysis the pers(5- 
nality of ci human being is found to rest on 
legal bases that are e(|ually true of groups and 
associations of a special type as the incidents of 
corporateness airtyidv dis<'ussed elearb' show. 
One cannot do better than sketch tlu' obser- 
vations of Prof. Saleilles on this point The 
impression of personality is connected with a 
purely material and objec'tivc reality. It is de 
rived from the fact of an organism being consti- 
tuted in such a way as a subjed of rigid might 
develop out of it. So far as tlie [phenomenal 
world is concerned this ‘ subject ’ exercises a 
faculty which is connected with volition and 
controlling power. A being who has at his 
service such a controlling volition manifests a 
mastery over external objects resulting in divers 
legal effects. This is a phenomenon that 
human beings present to an eminent degree. 
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But if the human beings are taken as types of 
real persons that does not mean that they natu- 
rally by themselves fulfil, all the conditions of 
juridical personality. Because men have a 
great need of rights they have been clothed 
with personality. But it is at bottom only rela- 
tive consequence of our philosophical and social 
conceptions. Kohler has shown (i) that if the 
habit of considering certain animals as enjoy- 
ing some rights relative to their preservation 
were established, a (ertain embryonic perso- 
nality would arise. Such a juridical person is 
quite conceivable from the standpoint of practi- 
cal law. Therefore in every juridical perso- 
nality there is an element of intellectual crea- 
tion. If by fiction is meant the employment 
of creative intellect juridical personality is 
fictitious, the personality of human being 
is all the more so. Yet despite this element of 
intellectual creation a human being so far as 
the legal rights and duties are concerned is 
regarded as a real person. A “ moral person” 
such as a corporation is in exactly a similar 
position. It is necessary to recognise the same 
basis of reality in the case of a group-person as 
in the case of individuals notwithstanding all 
the elements of idealisation present in the 
conception of corporate personality. And it 
must be observed as the incidents of a corpora- 

^1) Manual oi G*erman Civil Law ciU-d by Saleilletb 
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tion show that there is less idealisation when a 
corporate group is described as a person than 
in the case of an infant or an insane individual 
recognized as a subject of rights. If the one is 
a fiction the other will be doubly so, but if the 
personality of the latter is a reality so far as 
juridical phenomena are concerned, the perso- 
nality of the former must be regarded all the 
more real. 

One more remark may be made before 
finishing this discussion. An eminent represen- 
tative of the set tool of jurists that has recently 
appeared in .Ymerica suggests a modification 
of the doctrine of corporate personality on 
which so much stress has been laid hitherto. 
Prof. Freund thiidrs that nothing can be gained 
by a dispute whether the corporate personality 
is real 61' fictitious. The practical question 
“Whether a corporation shall be included 
under persons depends upon different consider- 
ations. WTien vve speak of a corporation, as a 
rule we do not think primarily of a number of 
individuals, but rather abstractly of a 
human agency devoted to distinct purposes 
under certain definite conditions. The cor- 
poration represents to us a social and economic 
factor which may come in conflict with any 
other social and economic factor ; in other 
words the element of distinctiveness and conse- 
quently of differentiation is present to our 
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mind. On t!io other hand, wlien we speak of 
a person what we think of is the individual in 
the totality of his existence. Personality in 
the common acceptation of the term is equival- 
ent to individuality, and hence excludes the 
idea of differentiation. We may recognize that 
some one feels and acts differently in liis official 
<ind in his i:)i ivate capacity, but witfiout strain- 
ing langiKige, we do not say that this some 
one constitutes two dilferent persons. We 
counnonly asri ibe to a corporation will, intent, 
sentiment, and action, but we ])robably never 
speak of it as a person’’ ( i). 

According to the juridico-psychological 
view adoiited by Freund the conception of 
coi|>orat<' unity may be expressed in terms that 
clearl}’ indicate the praidical as well as a 
j)lnlosoj)incal bnsis ol an important legal idea, 
riie legal value of a corjioration theory is 
determined by Ifie ex[)lanation it gives of the 
consequences that foilovv from acts done in the 
corporate name. We distinguish things and 
persons in !,aw because eatdi thing ma}^ be the 
subject rnaiter of separate legal disposition, 
because tite act of (xi(di person normally entails 
consequences affecting tiis person and his rights 
only, if the connection of persons or of things 
is so strong that wliat affects one affects 
.all ilike, we designate them by one name 

( 1 ) Frouiid — Tht Lethal Nature oi Corporations p 8i. 
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expressive of this unity, and the common 
name indicates in its turn how far the effects 
of certain acts extend.’' (i) Thus a certain 
bond of association may express, through the 
nexus uniting the individuals, the effects of 
certain acts better than a group of individuals 
when the latter are kept distinct from one 
another. The consequences of an act in such a 
case may follow the nexus rather than the 
individuals. Therefore one speaks of identity 
in a succession of corporators because in law 
the essential element of identity is tlie coinci- 
dence of act and effect. The corporate name 
thus expresses this legal unity and reflects 
clearly the operation of the bond of union. 
The corporate rights appear then as the rights 
of an individual and fancied difficulties dis- 
appear. To express the reasoning symbolically 
Freund has adopted the following device — Let 


A,B,C,D, N,P,0,R, be the corporators. 

Put X=:A,B, Now the realists 


would suppose when the rights of A, R. 

are exercised by A, N in other words 

when the majority in corporation consent to a 
certain transaction, it is X who is not identically 

equalto tlie sum of A,B R that acts. In other 

words according to those who believe that all 
rights .nast be exercised like individual rights 
the identity X-= A-f-B-l-Cd- R does not 


^0 Freund —T.oc. cit, 
21 
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hold. X in this view grows out of the indivi- 
duals A., R /.0. X=ff (A,B» This 

functional equation is the syoiboUcal represen- 
tation of the unity, the identity and the 
immortality of a corporation. All the legal 
relations and incidents of a corporation may 
with the help of such formulae be more or less 

correctly stated Thus X = X when A R is 

replaced by A, R respctively. Just as in 

mathematics when a function remains the same 
after one set of variables, called arguments, be 
replaced by another set of arguments, the func- 
tion is called an invariant so here the invarian- 
tive form X = X means the identity in succes- 
sion of changing members. Although the 
corporators have changed the corporation 
remains the same. The corporation is a legal 
person distinct from the individual corpora- 
tors. 

The follower of the newly started represent . - 
tion theory would call the treatment of a 
corporation as a distinctive legal person a 
dialectical device. But even Freund has to 
admit that the term person in many legal 
systems includes corporations, and that at 
what point the distinctiveness of the corpora- 
tion from its members begins or ceases to be a 
fiction depends upon the particular circumstan- 
ces of each case’.(i) 

(i) Reg. V. Arnand i 6 L. J. Q, B. p. 50. Stztte v. Standard Oil Co. 
Ohio St. 137 Freund, loc. cit. p. f 
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Such is the nature of corporate personality. 
The juridical conception refers to the reality in 
the sense explained. I pass on to discuss the 
creation, powers and liabilities of a corpora- 
tion. 



LECTURE IV. 

Creation Of A Corporation Aggregate. 

A corporation may be created either (i) 
by express authorisation e.g. by charters, Act 
of Parliament or (2) by constructive authorisa- 
tion e.g. Common law prescription, custom, 
implication. In any case the legislative 
sovereign is a mediate or immediate creator 
of a corporation. This theory underlying the 
formation of a corparation in English law and 
in other legal systems based on English law 
viz. in American and Indian law has however 
undergone some modification due to researches 
in the history of English law. (1) But the 
fundamental question affecting the origin of 
group-persons still requires the same answer 
as of old. In fact wherever legal personality 
is recognized there is the supposition that the 
sovereign has consented if not to the creation, 
at least to the continuation of the legal person. 
You are well aware, as students of Holland 
that the personality of a normal human being 
begins witli the birth. But birth alone is not 
sufficient. State recognition is necessary as 
well. State recognition coupled with birth 
turns a natural person into a legal one. In 


(i) Pollock and Maitland — History of English Law, Vol. i, pp. 486- 
511 Gicrkc-Maitland Political Theories in the Middle Ages Introd. 
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the case of a corporation the birth however 
may be contemporaneous with the state 
recognition, the latter is a Sine Qua non in 
order that a corporation may live move and 
have its being. The instruments I have just 
now enumerated are more or less the means 
of bringing into existence the group persons 
in almost all civdlized countries. Let us 
take them one by one and examine each with 
historical reference where necessary. 

The charter — In Rome as already noticed 
at one period of its history the collegia 
resulted from the voluntary union of in- 
dividuals for a certain specific purpose. 
All that is required by the state was that the 
object of the union should have been lawful. 
During the imperial regime special authoriza- 
tion by the state was necessary. Sometimes 
the state granted permission of incorporation 
by a written document. Some say that no 
authentic instance of a Roman charter of 
incorporation has been found. Whatever may 
have been the case in Roman Law a charter 
so far as England is cocerned was once the 
only mode of express creation of a corpora- 
tion. (i) The charter of William the Conqueror 
to the City of London was sealed with a seal 
which the charter recites “ was bitten with hrs 
tooth in token of sooth.” (2) The Crown 

(1) Blackstonc^ — Commentaries, Vol. I, p. 473. 

(2) Merew Stephen — rii.Htory of Boroughs. 
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sometimes delegated the power of granting 
charters to private bodies e.g. the chancellor 
of the University of Oxford has powers of 
granting charters to certain species of corpora- 
tions. In the Year Books of 1523 it is 
mentioned that the privilege of granting 
charters may in some cases be shared by the 
King with the Pope. The papal jurisdiction 
was of course confined to the founding of 
ecclesiastical corporations. In pre-Reforma- 
tion England it was however doubtful who 
might and who might not grant charters of 
incorporation. After the Reformation it was 
held that no foreign power could share the 
royal prerogative of creating corporations by 
charter. 

In England charters might be granted by 
subjects either because they possessed “ royal 
powers” (jura regalia) within certain limits or 
because they were authorized by the Crown 
by a special license. Thus within the County 
Palatine of Durham the Bishops of Durham 
exercised jura regalia so late as 1836 and the 
city of Durham was incorporated in 1565 by 
Bishop Pilkington and was governed by a 
succession of episcopal charter down to the 
passing of the Municipal Corporations Act. (i) 
At present jura regalia are rarely vested in the 
subject. 


(i) H. A. Smith — The Law of Associations, p. 13, 
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Particular corporations have frequently 
been created by charters issued by private 
persons under a special license. Thus several 
Oxford and Cambridge Colleges were in- 
corporated in this way. When an incorpora- 
tion takes place under a special license, the 
latter sets out the details of incorporation and 
the founder has only to repeat the words of 
license in the charter of incorporation. 

Certain points in connection with the 
charter of incorporation call for special 
attention. A charter issues from the sovereign 
at his pleasure. The Crown may grant or 
withhold a charter just as it likes, but when 
once granted the charter cannot be revoked 
without the full “ and perhaps the unanimous 
concurrence of the grantees or their suc- 
cessor”. (r) In other words a corporation once 
brought into being cannot be extinguished 
unless it has been guilty of an illegal act or 
consented to die of its own will. One of the 
essential characteristics viz : — perpetuity, then 
attaches to it as soon as the charter is granted, 
even though the Crown limit the existence of 
a corporation expressly in the incorporating 
charter. For it has been an accepted doctrine 
of English law that the Crown, notwithstand- 
ing its perogative of granting a charter in- 
corporating a group, cannot fix the term of 


(l) Grant — On Corporations, p. lo* 
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existence of a corporation created by itself 
unless authorized by a parliamentary Act. 
Grant mentions (i) some instances of corpora- 
tions created for an ascertained period by a 
royal charter under an Act of Parliament, (i) 
Therefore the perpetuity that distinguishes a 
corporation from a natural legal person, 
although it is an essential characteristic of a 
group person in general, may be absent in 
particular cases where legislative sovereign so 
demands. This fact however is not a sufficient 
reason for changing the general theory of 
Corporations. 

Another topic to be noticed in this connec- 
tion is the delegation of power to charter 
corporations. When the legislative sovereign 
is supreme ' 2 ), as Dicey would say, this power 
to delegate its authority to another is a natural 
consequence of sovereignty. Tims the Crown 
in Parliament may in England delegate the 
power to charter a corporation to an individual 
or to a corporation. Although such delegation 
may be rare in modern times I have already 
mentioned some examples which show that in 
the sixteenth century individuals or corpora- 
tions very frequently granted charters of incor- 
poration. (3) Such charters were valid because 
they were issued under delegated authority. 


(1) Grant — On Corporations, p. n. 

(2) Dicey— -Lectures on Constitutional Law. 

(3) Merew & Stephen — History of Boroughs, p. 1322. 
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Of course if it is once admitted that a 
sovereign is supreme it would be illegal to 
suppose that it could not act as it would. 
Hence there is nothing extraordinary in the 
delegations in question. But when the legis- 
lative sovereign is not supreme for example in 
the United States or in India other considera- 
tions must prevail. An American writer has 
remarked “ one of this settled maxims of cons- 
titutional law is that the power conferred 
upon the legislature to make laws cannot be 
delegated by that department to any other 
body or authority. Where the sovereign power 
has located the authority that it must 
remain. ”(i) It is evident that in a case like 
this the delegation of tlie power to incorporate 
cannot be allowed. Hence in India there are 
Municipal Acts and Indian Companies Acts 
governing public and private corporations 
respectively but no individual may be authorized 
by the Governor- General in Council to incor- 
porate a company by a charter. 

Here one may remark that the supreme 
power may limit not only the legislative 
freedom with regard to corporative and other 
matters of its subordinate as in India but also 
of one of its constituent parts. This fact has 
an important bearing on the grant of charters 
to certain class of corporations. Thus the 


(i) Cooley— Constitutional Limits p. !i6. 
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Municipal Corporation Acts in England res- 
tricts the power of the Crown to grant charters 
of Municipal incorporations. The decisions on 
the construction of the S. 141 of the English 
Municipal Corporation Act and that of S. 49 
of 7 Will. 4 and i Viet, c, 78 amending the 
former section have thus been summarized 
by Grant : — (a) The grant of a charter of 
Municipal Corporations is still an exercise of 
Common Law prerogative of the Crown 
although such charter invests the corporations 
with the functions conferred by the acts upon 
the then existing Municipal Corporations which 
the Crown has only power to do by virtue of 
7 Will. 4 and I Viet. C. 78. (6) The Crown 

may grant the charter to a part only of a 
town or borough and need not grant it to the 
whole of tlie inhabitants of such town or 
borough although the prayer of the. petition is 
for a grant of a charter of incorporation to the 
inhabitant householders of the said borough. 

(c) A petition to be Within the meaning of the 
acts need not proceed from a majority of the 
inhabitant householders of the place or of the 
male inhabitant householders of the place. 

(d) Whether such a petition was under all 
circumstances the petition of the inhabitant 
householders within the meaning of the acts, 
was a question of fact for a jury, (e) Where 
the whole number of inhabitant householders 
was 48,000 and a petition was presented to the 
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Crown signed by 4000 in favour of a grant of a 
charter of incorporation and another was sub- 
quently presented signed by 6000 against it the 
jury were quite right in their verdict that the 
former petition express the wish of the inhabi- 
tant householders within the meaning of the 
acts, the direction of the learned judge at the 
trial being that notwithstanding such last 
petition Her Majesty had power, in his opinion, 
to grant the charter by virtue of the first 
petition, which direction was also correct. 
{/) The crown in the charter besides defining 
the district within which the powers and 
jurisfiction of tlie corporation are to be exer- 
cised may by its common law prerogative 
appoint the number and set out the limits of 
the wards in the new borough, (g) A charter 
so granted was valid (having been accepted), 
but that the determination of the Privy Council 
to advise the Queen to grant the charter is not 
decisive of the question as to the sufficiency of 
the petition in favor of the charter, (h) The 
Crown may in the charter delegate to an indivi- 
dual the power of appointing the first members 
of the corporate body ; or may at all events 
appoint a person to ascertain who are the in- 
dividuals possessed of the qualifications which 
the corporators are to have, in other words 
who are to be burgesses ; and may appoint in 
the charter another person to revise the list of 
burgesses and to act as the returning officer at 
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the first election of officers under the char* 
ter. (i) 

In the case of the grant of a charter of in- 
corporation the fundamental question is when 
does the charter become operative ? The 
general character of bilateral acts as under- 
stood by jurisprudence furnishes a reply to this 
question. You know perhaps that a gift be- 
comes operative as a gift when it is accepted. 
In the case of a corporation the same principle 
holds. The charter is an instrument that 
makes a gift of the incidents of a corporation 
to a body of individuals. It is after the gift 
has been completed that a group becomes a 
group-person hence the basic rule that a charter 
is inoperative until it is accepted. No specific 
form of acceptance is however necessary. (2) 
Any unequivocal act shewing a desire and 
intention to accept a charter is sufficient pro- 
vided it is done by a majority of the grantees (3) 
Sometimes an acceptance is implied from cor- 
porate acts. The form plays such an insignifi- 
cant part that it is a settled rule in English 
Law that the acceptance of a charter need not 
be under seal. (4) 

One cannot but make a passing remark on 


(1) Grant — On Corporations, pp. i6, 17. 

(2) R. V, Hughes, 7 B. & C. 718, 719 
( 3 > 3 T* R., p. 198. 

(4) Year Books, 12 Heny. 7, 25 & 26. 
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the effect of acceptance of a charter. Though 
it is optional with the members of a private 
corporation whether they will take the benifit 
of their charter, yet once they have accepted it 
they and their successors are bound for ever. 
Any obligation contemplated in the charter is 
an obligation not only for the present corpora- 
tors but for their successors as well, because 
they and their successors are one.(i) Again a 
charter cannot be accepted for a time and then 
repudiated. Once an acceptance always an 
acceptance unless an existing charter is invali- 
dated by the acceptance of another inconsis- 
tent with it.(2) 

A question of some historical importance 
is whether a defective charter is rendered bind- 
ing in all respects merely through acceptance. 
Now a charter maj^ be defective either because 
it contains some illegal provisions or because 
it is issued by the Crown when it has no au- 
thority to issue one. Both kinds of defect 
have given rise to much judicial speculation 
Lord Denman said in Rutter v. Chapman (3). 
“ It is clear that the acceptance however com- 
plete merely concludes the bargain with the 
Crown, and cannot remove any defects inherent 
in the charter which render it invalid as a 
legal instrument.” Against this may be set the 


(1) Brett V. Cumberland Cro. Jac. 498. 

(2) R, V, Haythronc, 5 B.& C. Hayward v. Fulcher/ Palm. 491. 

(3) 9 M. & W. 116. ^ 
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opinion, of Lord Harwicke with regard to the 
defective charters of Charles II., that an accep- 
tance rendered them valid (i). Two great 
names in English Law seem to lay down dis- 
crepant rules as to the effect of acceptance of- 
illegal charter. But the discrepancy is how- 
ever only in appearance. The rules may he 
reconciled if the principles underlying them 
be taken into consideration. “The charters 
which had been granted by Charles II. and 
James 11. to various of the then existing Muni- 
cipal corporations and which all of them more 
or less interfered with and curtailed the rights, 
liberties and privileges of tliose bodies politic, 
many containing illegal provisions, were after 
the Revolution divided into two classes by the 
decisions of the Court ; those which had been 
granted in consideration of a valid surrender by 
the corporations of their previous charters and 
which had been accepted by the corporations, 
were held to be valid, although containing 
regulations which but for the acceptance would 
have been void, as being illegal, and such as 
the crown had no power to impose ; and 
secondly those which had been granted in 
consideration of a surrender never perfected 
by enrolment, were held to have been void as 
granted on a misrepresentation of the grantees, 
which had deceived the Crown ; in other words 
as having been granted without authority. 

(i) Rex, Johnson, 2 Lud. El*Cas, 173 
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Several of those charters which were so held to 
be made good and valid by acceptance con- 
tained provisions for the removal of corpora- 
tors by the crown at discretion, a thing which 
it is not within the competency of the prero- 
gative to effect, for every corporator has a free 
hold in his franchise and by Magnacharta 
Ghap. 29 it was amongst other things expressly 
provided, that no one shall be disseised of his 
free hold or liberties or franchises and pri- 
vileges except by judgement of his peers or by 
the law of the land. It certainly seems in 
those cases to have been broadly laid down by 
the courts, that the acceptance of a charter 
even though the charter might be illegal in 
itself and therefore void, was sufficient to give 
it force at least to bind the grantees and their 
successors. Perhaps therefore the explanation 
of the apparent discrepancy between the doc- 
trine of Lord Denman and of the Courts in 
the cases referred to. may be found in the 
circumstances that the courts in those cases 
were dealing with questions arising among the 
grantees or their successors, while in Rutter 
V, Chapman the question was in effect 
between them and a third party having an 
interest. For it may be that tliough acceptance 
may confer upon the Crown the right of en- 
forcing tlie provisions of the charter against 
its grantees and their successors, whatever 
may be the nature of them, yet it may not 
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follow that a similar principle holds with 
respect to claims by third parties, who have 
relinquished none of their rights by virtue of 
the acceptance or other acts of theirs and who 
cannot therefore be affected by any compact 
between the crown and its grantees.” (i) 

Act of Parliament — Parliamentary acts 
form a frequent and a potent means of incor- 
poration. In matters of great movement the 
Crown would not interfere except in Perliament. 
As an important statute of incorporation ma,y 
be mentioned 39 Elizabeth C.5. whereby all 
hospitals and houses of correction founded by 
charitable persons were incorporated. (2) A 
Parliamentary act is generally invoked (3) 
when two or more corporations are merged 
into a new corporate body succeeding to the 
rights and duties of those corporations each 
of which has lost its individuality in the new 
combination. Again in the opposite case of 
making several corporations out of one, an 
Act of Parliament is frequently resorted to. 
Thus by a statute of Henry VIII, Surgeon 
Barber’s Company was divided into two 
companies —a company of Surgeons and a 
company of Barbers (4). Many important 
corporations such as East India Company, the 
Bank of England, the Hudsons Bay Company 

(1) Grant — On Corporations, pp. 20, 21. 

(2) Blackstone — Commentaries, Vol. I, p. 473. 

(3) Halsbury— The Laws of England; p. jrj. 

(4) Grant. loc. cit,, p. 8. 
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have been founded by special Acts of parlia- 
ment. When a corporation is created by 
Parliament the act of incorporation may be 
either general or special. In other words a 
corporation may derive its legal capacity either 
from a statute that has defined a class of 
corporation e.g. a limited company derives its 
power from the companies Consolidation Act 
1908 ; or from a statute that has incorporated 
a corporation in question specifically e.g. a 
County Council created under the Local 
Government Act. 

To perfect creation by the statute it is 
not necessary to use any special forms of words 
in the authorizing Act. Intention to create a 
corporation is sufficient (i). Where a number 
of persons are so constituted by Act of Parlia- 
ment that they have perpetual succession, are 
to continue for all time, may take land, make 
contracts which shall be binding not upon 
themselves but upon the persons filling office, 
and are authorized to sue or be sued in the 
name of their treasurer, they are in the nature 
of a corporation aggregate at least for the 
purposes of the act. (2) Where a statute has 
allowed a group to deport itself as a group 
person the personality will be regarded as a 
gift of the enactment. Consequently not only 


(1) River Tone, Conservators v. Ash (18^9), 10 B. & C. 349. 

(2) Jefferys v. Gurr (1831), quoted Halsb^^y Laws England, p. 320. 
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the individuals who have applied for incor- 
poration, but all who may subsequently become 
corporated or bound by a term of the statute. 
They are entitled to no rights beyond those 
mentioned in the statute nor are they bound by 
the obligations not contemplated by the Act 
that incorporated them, (i) An important 
consequence of the creation of a corporation 
by an Act to be noticed in this connection is 
that the constitution of a statutory corporation 
may be changed only by an Act of Parlia- 
ment (2). 

I pass on to tlie implied modes of creation. 
The creation of a corporation by tlie instruments 
just now enumerated is called creation by 
expressed methods. Tlie implied modes of 
creation are those where tlie legislative sover- 
eign admits without saying in so many words 
that certain bodies are to be regarded as cor- 
porate bodies. Tlie authorization in these 
cases is therefore constructive. In English Law 
(and I have to take example from the English 
law in most cases as originating the fundamen- 
tal principles tliat have been later on applied 
to Indian cases) as already mentioned the 
implied or constructive modes are (a) creation 
by common law, (b) Prescription, (c) Implica- 
tion. 

(l) Caledonian Si, Dnn'ibarton.shire, Railway Co. v. Helensburgh 
Magistrate, 405 H. L. Mann. v. Edinburgh Northern Tramways Co 
(1893)1 A. C <59. 

{2) R. v. Miller (1795^ 6 Term. Rep, 268 
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(a) Common law. Common law as 
understood by Blackstone is nothing but a 
body of customs growing out of a universal 
agreement of the whole community. When a 
community has acquired the habit of regarding 
certain institutions as having certain specific 
characteristics the sovereign is supposed to have 
granted his consent impliedly to such conducts 
of the community. Such instances of juridical 
fiction, if one may be permitted to use the ex- 
pression in a sense somewhat difference from 
that in which it has been used by a great 
English jurist (i), are frequent in English law. 
As an example may be mentioned the customary 
right of Turberry in certain parts of England. 
In the case of a group of men acting so as to 
manifest the characteristics of a legal person 
some one sovereign is supposed to have set his 
imprimature on the conduct of the group, 
purporting to convert amorphous into a crystal- 
lized body. So even in the case of creation by 
implication it may be said that the express 
method appears in a vailed form. As students 
of juridical personality we should not fail to 
notice the signification of such a tendency of 
legal thought. The entity that is regarded as 
real and not a pure fiction derives its reality 
from the same source that create all juridical 
beings. Law itself may appear under varied 
conditions in varied forms but there is an 


(i) Main«*Ancient Law, Chap. II, &c« 
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underlying unity running through the different 
manifestations of legal forms. It may be a will 
of the many or the will of one that gives the 
law its binding force but none-the-less the 
intentionality is there as an invariable attribute. 
The group person consistently with this logic 
of legal phenomena appears as a group person 
though the activity of a sovereign intention of 
one or of many. 

The most important examples of corpora- 
tions created by custom, if Parliament be 
excepted are however not to be found amongst 
the corporations aggregate but amongst the 
corporations sole. The crown itself, the bishops, 
the persons are common law corporations in 
England. The Indian law recognises the Hindu 
idol and the managers of certain religious 
endowments as corporations sole. The Mretwa- 
lis in Maharaedan law occupy approximately 
the same position. Some of these may be called 
corporations according to the customs of Hindus 
or of the Mahamedans as the case may be. 

I may take here the case of Mann v. Edin- 
burgh Northern Tramways Co. as showing an 
important point of difference between the 
statutory authority to create a corporation and 
the common law power to do the same. When 
the crown is authorized by a Parliamentary 
Act to grant charters of incorporation the 
Crown is bound to observe strictly any condi- 
TIons which the statute may prescribe and the 
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corporation so created has very limited powers. 
While the creation under common law power 
enables the corporation to do every thing that 
is not forbidden by its charter of creation. The 
Edinburgh Northern Tramways Company were 
incorporated by an act which received the Royal 
Assent on the 7th of August 1884. G. V, Maun 
was the solicitor for the bill that passed into 
the Act authorizing the formation of the com- 
pany which had the special object of introduc- 
ing the cable system of tramways on the steep 
gradient of the North side of Edinburgh. The 
Act as usual contained the clause that the 
expenses of obtaining the Act should be paid 
by the company. The Company through Maun 
the solicitor entered into an agreement with 
certain contractors for the execution of the 
work the company had in view, for ^93>ooo, 
the contract, providing the expenses of procur- 
ing the special act should be paid by the con- 
tractors. On the following day another agree- 
ment was entered into between the contractors’ 
M, and B an engineer of the company. M & B 
undertook by this agreement to relieve the 
contractors of their liability to pay the expen- 
ses of obtaining the act in consideration of 
;£’i7,ooo of which £^,000 was paid down. 
The company brought an action against M & 
B in the First Division of the Court of Sessions 
Scotland maintaining that they had no power 
to retain the balance of £17,000 after defraying 
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the expenses sanctioned by the Act. The 
Court directed the defendants to account for 
the money had and received. An appeal was 
taken to the House of Lords where the decision 
of the Lower Court was affirmed. Lord 
Herschell said “ The Lord ordinary has found 
that the second agreement (that between the 
contractors M & B) was not communicated at 
the time when it was made to the directors 
of the company. But it has been said that 
there are now no shareholders in the company 
who have not become aware of this agreement 
and therefore the Company cannot be in a 
position to insist that its terms shall not be 
carried out. My Lords i am not satisfied that 
that is established. But even if it were it does not 
seem to be material in this case. 1 think the 
fact has been lost sight of, in the appellants 
arguments, that this is a company created by 
Act of Parliament, which has no right to spend 
a penny of its money except in the manner 
provided by the Act of Parliament. The Act 
provides (in this case) that the capital is to be 
raised for the purpose of being expended in 
making a cable tramway. I am unable to find 
in the Act any authority, however much the 
directors may have agreed to and ratified it 
and approved of it ‘which enables this company 
to spend any of its assets except for those pur- 
poses.” That the rights and duties of a Cor- 
poration created by a special Act of Parliament 
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are limited by the terms of the Act is a doctrine 
well establshed at present. Therefore the pro- 
moters, the directors or shareholders of a statu- 
tary company cannot vary tlie powers cofer- 
red by the statute by any agreement among 
themselves. Thus in the case of a Parliamentary 
Corporation the legal capacity of the corporate 
body is limited by a special boundary fixed by 
the incorporating statute while in the case of 
common law corporation there is no other 
limit fixed except the one defined by the 
Maxim sicutere tuo ut alienum non laedas. 
The reason for this difference is that utilita- 
rian considerations require the legislature to 
be chary of granting unlimited freedom to 
its own creatures, e.g. In the case of a com- 
pany created by a Special Act of Parliament 
no contracts beliind the banks of company 
and of those who represent it are allowed so as 
to vary the terms of the statute of incorpora- 
tion, because when a body apply for an Act of 
incorporation what they ask for of the legisla- 
ture is not an Act incorporating and giving 
powers to those only who are applying, not 
necessarily even incorporating and giving 
powers to any of them, but an Act incorporating 
all persons who may be willing to subscribe 
the specified sums and so to become share- 
holders in the company. “ If the Legislature 
accedes to such an application, the act when 
passed becomes the charter of the company, 
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prescribing its duties and declaring its rights 
and all persons becoming shareholders have 
a right to consider that they are entitled to 
all the benefits held out to them by the Act and 
liable to no obligations beyond those which 
are indicated. If this not be true principle the 
Legislature must be making it auxiliary to 
serious injury. When a capitalist, believing 
in the probable success of a particular project 
sanctioned by the Legislature is satisfied 
with the terms of incorporation embodied in 
the Act, he reasonably advances his money 
on the faith of those terms and if the project 
turns out a failure he has no right to complain. 
The speculation was one as to the prudence of 
which he had the means of judgang, andn) 
injustice is done to him if in the result he 
sustains a loss. But surely the case is very 
different if, behind the terms of incorporation 
expressed in the Act, there are others of which 
the public have no notice, but which are to be 
held equally binding on the shareholders as if 
they have formed part of the chartes of incorpo- 
ration. ” (i) 

(b) When a body of men have 

excercised corporate powers for a time whereof 
the memory of man runeth not to the contrary, 
the law has looked upon the body as well 
created corporation. One may be reminded 

(i) Caledonian & Dumbartonshire Ry. Co v. Magistrate of Halens- 
bugh (2 Macq. 390- . 
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that the theory of prescription rests on a fiction 
of a lost grant. “ So ne usage which might or 
might not have had a lawful origin is proved 
to have existed from time immemorial nec vi 
nec clam nec precar i a. Now in the eye of the 
law this could have had no lawful origin ex- 
cepting a grant; therefore in order to avoid 
pronouncing the user in question to be unlawful 
the court presumes unless the contrary is proved 
that there was once a grant and that it has, in 
the course of time been lost or destroyed.” (i) 
This fiction of lost grant as Kyd supposes is the 
basis of creation by prescription. The corpora- 
tion is bound to prove that it has acted as a 
corporation time out of mind. Oa proof of that 
fact which is supposed that a charter of incor- 
poration was granted but it has been lost 
through some accident. One peculiarity of 
c reation by prescription is that a subsequent 
grant of cliarter does not alter tlie prescriptive 
nature of the corporation, because prescription 
implies a royal grant and the crown cannot by 
its second grant take away the efficacy (2) of 
the first. But if the corporation is reconstituted 
by a Parliamentary Act it would depend on 
tlie construction of the incorporating act 
whether there has been a transformation of the 
origin of the corporation in question, for a 
Parliamentary Act can if it likes change the 

(1) Smith — Law of Association, p. ii, 

(2) R. t». Mayor, tScc., of Straford — on Avon (1811), 14 East, 348. 
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effect of a former Pariiaraentary Act or any 
other act. 

In England the city of London is regarded 
as corporation created by prescription. In 
America the doctrine of a corporation by 
prescription has been recognised with reference 
to public as well as private corporation (i). 
In modern times it is seldom necessary” to 
prove incorporation by prescription because 
most of the prescriptive corporations are 
the Municipal boroughs which have been 
reconstituted on a common basis by the Muni- 
cipal Corporations Act of 1835 supplemented 
by subsequent legislation. Although these acts 
l axe not turned the old Municipal boroughs 
into statutory corporations yet, the admi^sion 
in the statutes that they are corporations 
renders any furll er proof of lh(ir corporate 
( haiactcr unnecessary (2,. In India the modern 
Municipal Acts and Companies Acts have left 
no room for the application of the doctrine of 
prescription to corporations. 

(c) Implication. Sometimes a group assumes 
a corporate franchise and although unwarranted 
by a charter or an act exercises the rights attri- 
butable to a corporate body. It usurps the rights 
and franchises of a sovereign. In such a case if 
the sovereign permits it to exist in a de facto 


(I) Greene v. Dennis, 6 Conn. 293. Bow. v. AUenstown, 34 N H. 
{Z) A. G. tr. Sinrton, (1837', 9 Sim., 30. 
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corporate form, a corporatioB is created by 
implication. In America such corporations are 
frequent. (1) A corporation de facto, it was 
remarked in People v. LaRue, may legally do 
and perform “every act and thing which in the 
same entity could do or perform were ita de 
jure corporation. As to all the world except 
the param unt authority under which it acts and’ 
from which it receives its charter, it occupies 
the same position as though in all respects 
valid and even as against the state, except in 
direct proceedings to arrest its usurpation of 
power, its acts are to be treated as efficacious.” 

Tl^e creation of corporations by construc- 
tive authorization is admitted in English law 
on account of the assumption that every 
corporation owes its being to the will of the 
sovereign, 'f his doctrine as led to some doubt 
in cases where partial corporateness has been 
granted by the King Rolle observes in its 
abridgments “ if the King grants land to the 
Men of Dale, their heirs and successors, render- 
ing a rent, for anything touching that land 
this is a corporation but not to other pur- 
poses.” (2) This remark makes it clear that in 
a like case corporateness is partial. Again the 
leading case of R. o. G^nservators of Tone 
establishes the rule that in case of implied 


(1 ) 67 Cal. 526. 

(2) Rolle — Abridgernen Title Corperation. 
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creation a corporation is competent to do 
certain acts as a corporation while it is a mere 
Association for the purposes of other acts. 
The conservators of the river Tone and their 
successors were authorized by an Act of Parlia- 
ment to hold an estate in fee simple. The act 
ordained that there should always be “ Conser- 
vators of the said river Tone in the County 
of Sjinerset, take and receive chattels, money, 
land in fee, &c., and might sue and be sued on 
certain contracts in that nam3.” Littledale 
J. observed “ the first question is whether the 
conservators of the river Tone are a corpora- 
tion? In the case of the Sutton Hospital, it is 
laid down that the words incorporo fundo, 
evigs are not in law requisite to create a cor- 
poration, but that other equivalent words are 
sufficient. The Act of Parliament contains 
provisions which show a manifest intent in the 
legislature to make the conservators of the 
river Tone a corporation for all the purposes 
of keeping the river Tone navigable and all the 
incidents of a corporation will attach to them ”. 
Tlius here as Rolle suggested there was a 
partial incorporation for a limited purpose viz. 
to keep the river Tone navigable and to sue for 
an injury to real property as a corporation. 

,Here I may be permitted to draw your 
attention to the close conncetion between law 
and common sense. To require that all bodies 
which claimed to be corporate should trace 
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their corpprateness to a direct warrant from 
the King would have been to commit a serious 
injustice. A hide-bound theory of law cannot 
but die of their sheer inanition. There are 
occasions and those quite frequent from legal 
facts necessitate at least a partial remodelling 
of legal theory. The doctrine of implied crea- 
tion of a corporation is an example in point. 
The lawyers of onetime laid it down as an 
inviolate maxim that all corporations derive 
their being from the direct grant from a sovere- 
ign, They had before their mind the common 
examples of corporations created by royal char- 
ters coitpled with the matters of facts was the 
fundamental doctrine of intentionality illegal 
creations. All legal entities must derive their 
legal existence from the intention of the sovere- 
ign. This almost universal doctrine had to be 
modified by introducing certain qualifications 
when the state of facts called for such changes 
in the theory certain associations, gilds, and 
boroughs possessed, what has been called, 
natural corporateness. These associations and 
gilds demanded in England like their forbears 
in Rome that they should be given a legitimate 
place in the legal hierarchy. One would be 
drawn further away from the direct route if 
any attempt was made to follow the history 
of the struggle between the amorphous groups 
of English law and the crown lawyers till the 
latter were constrained to recognize the cor- 
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porate character of those groups. In the reign 
of Elizabeth the boroughs were fighting hard 
for their corpora teness but the lawyers are not 
yet trained to admit group personality when 
the royal intervention lias been absent. The 
fiat must come from the Crown, the Kingly 
prerogative is alone competent to grant the 
corporate franchise. A de facto corporation 
without a de jure grant of corporateness is to 
the Eiizathan lawyers an absurdity. “The 
more the boroughs believed themselves t o be 
corporate the more were they brought under 
the power of the King.” No charter no cor- 
poration. In fact a statute of the time of the 
Restoration gave the sovereign the power to 
pulverize a group into group units whenever 
a tendency was manifested by an association 
to act as a group body. 

The activit)' of the Crown when it moved 
against towns and boroughs has been well 
summarized by a recent writer on the corpora- 
tion law. (i) London was the first to be 
engaged in fight. As a borough it had an 
almost immemorial antiquity, it possessed 
many charters dating from William the 
Conqueror downwards. But it was successfully 
urged against the citizens that they were 
acting in many respects transgressing the 
powers given by the charters. They were 


(i) Carr* — Law of CorporationM, 
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assuming certain corporate capacities not 
deducibie from the grant. They moreover 
scandalized the King’s Government, oppressed 
their fellow subjects and thereupon they had 
forfeited their liberties. This signal victory 
for the forces of the crown was well followed 
up* Royal officers were despatched far and 
wide to terrorize corporate bodies by ttireats 
of similar actions. Some surrendered on the 
terms that they should receive new and valid 
grants of incorporation from the King, others 
held out and were attacked. The struggle 
went on till the time of William HI who 
legitimatised retrospectively the assumption of 
corporate powers by certain bodies. Tins 
change in the policy was a concession to the 
needs of the times. It is a proof of the 
existence of corporations unincorporated by 
the crown. The semblance of corporateness 
grew by degrees into the reality of corporate- 
ness, and the lawyers had perforce to modify 
the theory of creation of corporate bodies. 
They had to admit that there might be by the 
side of express grant an implied grant 
although in the latter case 11 ^ proof of a gift 
was forthcoming. The legal fiction of lost 
grant was but a tribute paid to the legal 
necessity of the changing times. Here as in 
every other branch of law* common sense has 
prevailed over dialectical device. “ The life 
of law I may repeat again is not logic but 
experience.” 
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One word more witli regard to birth 
of corporations and I shall have done with this 
topic. In modern times Registration has been 
noticed as one of the modes of creation of a 
corporation aggregate. Since the passing of 
the Companies Acts English and Indian this 
method of incorporation has been quite 
frequent in England as well as in India. 
Registration, if considered as an independent 
mode of creation, must be classed along with 
other express modes but it is quite conceivable 
that objections may be raised against 
considering it as a coordinate rather th in a 
subordinate statutory mode. In fact it has 
been pressed forward with some justice that 
incorporation by registration is but an 
indirect statury mode of creation, The 
economic conditions of the present day liave 
made it necessary that in certain circumstance-; 
there should be a simpler mode of creation 
than any of the others already noted. Tiie 
direct method is now only used in the case of 
bodies which are intended to have exceptional 
privileges or which occupy an important public 
position. So the railw ly companies are 
directly incorporated since they require large 
powers of purchasing lands an 1 the creation of 
a new Railway may considerably disturb tlie 
economic balance in a particular area. The 
promoters of a new railway company are conse- 
quently, called upon to justify their project 
before a parliamentary committee that goes 



LECTURE IV. 


J93 


into questions aifccting all parties concerned. 
But the majority of modern corporations do not 
exercise any important public function. They 
are mostly bodies grouped together for the 
purpose of ordinary trade. In such a case it 
would be obviously absurd if parliament were 
called upon to go into the expediency or other- 
' wise of a minor project. Thus the Companies 
Consolidation Act of 1908 grants a privilege of 
incorporation to any seven persons who comply 
with certain specified formalities^registration 
being one of the latter. The Indian Companies 
Act has laid down similar rules in regard to 
similar circumstances. .Registration therefore 
is only a subordinate mode of origin of a 
corporation. 

Whatever may be the merits or demerits of 
awarding registration an independent posi- 
tion in the scheme classifying the modes of 
orign of a corporation it must be observed that 
the concessionists have made capital out of 
this latest method which, as I have already 
remarked, is however due to the modern econo- 
mic necessity. The concessionists declare that 
corporateness is a special privilege which is the 
gift of the state. “There must initially be 
some formal acts indicating that permission has 
been given by the sovereign power.” (i) In 
other words they say that the corporation is 


(i) Carr. — On Corporations, p. 174 

25 
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and must be the creature of the state. “ Into 
its nostrils the state must breathe the breath of 
a fictitious life otherwise it would be no anima- 
ted body but individual dust ” (i). 

I have no intention of entering into the 
history of metaphysical discussions regarding 
the nature of corporate personality. You have 
already observed that it is impossible to formu- 
late a general theory of group-personality that 
shall apply to all systems of law. Even if it 
were possible to attain theoritical perfection in 
this direction it is extremely doubtful whether 
such a general result would be of any practical 
value. It has been well suggested that whether 
any particular bodies shall or shall not be 
regarded as juristic persons is a matter upon 
which every system of law is at perfect liberty 
to make its aibitrary choice. The idols of 
Hindu I, aw afford pertinent examples of this 
statement (2). In view of the arbitrariness 
which is an essential factor in legal develop- 
ment it is idle to formulate a theory free from 
the fundamental defect in the phenomenon 
that it attempts to explain. 

Without waiting to repeat what has been 
fully stated in lecture II I pass on to consider 
the powers and liabilities of a corporation 
aggregate. 

(1) Gierke—Maitland - Political Theories of Middle Ages Intro., 
p. XXX 

(2) Maharaja Jagadindra i\ Rani Hemanta Kumari, (1898) L. R- 
31 Ind. App. 203. 
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Powers and Liabilities. 

The general powers and liabilities of a 
corporation are nearly the same as those of an 
individual legal person. Of course all that 
is included within the legal capacity of an 
individual does not fall equally within the 
province of corporate capacity. The legal rights 
and duties denote certain facts and connote 
certain consequences. The capacity of a 
corporation is determined by the condition of 
facts that are true of it. That is why all the 
powers of an individual as you have already 
noticed cannot be asserted to exist in the case 
of a corporation. Marry it cannot nor can it 
have an heir of its bod3^ Within the limita- 
tions prescribed by the nature of the entity 
it can have, however, as extensive powers as 
possible for its existence. Correlative to the 
rights it has certain liabilities. These rights 
and liabilities may be varied by special statutes 
just as in the case of an individual certain 
privileges and powers might flow from special 
enactments. I have remarked for example in 
connection with statutory corporations how 
their legal capacity is delimited by the incor- 
porating act. The same instrument that 
restricts the liberty of action in the case of a 
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specified corporation may invest it with addi- 
tional powers that are not necessarily enjoyed 
by all statutory corporations. Thus the power 
of compulsory acquisition of land is incident 
to certain statutory corporations, but not 
to all e.g. The Municipal Corporations in 
England and India are given by the Municipal 
Corporations Act* the power of compulsory 
purchase. 

The restriction on corporate capacity has 
led some writers to remark that a corpora- 
tion has no natural powers. Such an extreme 
statement only means that a distinction is to 
be drawn between natural legal persons and 
juristic persons. To use a German expression, 
made familiar by Neubecker, (i) the rechtsfa- 
higkeit that invests a group person with 
powers to act as a person is not of exactly 
similar type as the one in connection with a 
natural person. The limit that is set to the 
corporate activity is prescribed by, the nature 
of its birth. It is a caeature of the law and 
and can consequently exercise no other powers 
than those expressly or impliedly conferred 
upon it by its charter of creation. (2) In 
South Yorkshire Railway v. Great Northern 
Railway Co., it' was said that a corporation 
might do any act that was not expressly 

(1) Neubecker — Jurist Personlich. 

(2) Ashbury Railway carriage v. Riche, L. R. & H. L. 6^31 
Wenlock v. River Dee Combany 19 Q.B* D*. 155. 
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prohibited by its charter of incorporation, (i) 
This dictum if true would set a wider limit 
to corporate activity. But- it has been doubted 
in American as well as in later English cases. 
Thus in a leading case in the Supreme Court 
of the United States where the validity of a 
lease granted by a railway company was ques- 
tioned the lessees contended that a corporation 
might do any act not prohibited by its charter, 
but the Court said “ we take the general 
doctrine to be in this country that the powers 
of corporations organized under legislative 
statutes are such and such only as those 
statutes confer. Conceding the rule appli- 
cable to all statutes, that what is fairly im- 
plied is as much granted as what is expressed, 
it remains that the charter of a Corporation 
is the measure of its powers, and that the 
enumeration of these powers implies the 
exclusion of all other. (2) One may say that 
it is well settled now that the powers not 
expressly or impliedly granted to a Corpora- 
tion are impliedly prohibited, as Lord Cran- 
worth remarked in Shrewsbury and Birming- 
ham Ry. Co., North West Railway Company 
(3) “ practically it makes very little difference 
whether we say that the Railway Company 
has no authority given to it by its incorpora- 

(1) 9 Exch. P. 84, 

(2) Thomas v, West Jersey Ry. Co,, ili, U.S. 71 ; Mallory v. 

Hanaur Oil Works 86 Terns* 598. ' 

(3) 6 M. L. Cases, 113. 
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tion to enter into contracts as to matters not 
connected with its corporate duties or that it 
is impliedly prohibited from so doing, because 
by necessary inference the legislature must be 
considered to have intended that no such con- 
tracts should be entered into. ” 

The foregoing observations make it clear 
that it is safer to say that a corporation 
has no power except what is given by its 
incorporating act either expressly or as inciden- 
tal to its existence and to its express powers. 
In Salem Mill Dam Corporation v. Ropes it 
was laid down that no vote or act of a corpo- 
ration can enlarge its charted authority either 
as to the subjects on which it is intended to 
operate or the persons or the property of the 
corporators. If created with* a fund limited by 
the Act it cannot enlarge or diminish that fund 
but by license from the legislature and if the 
number of shares is fixed by the Act it cannot 
be changed by the corporation.' 

Now a question may be asked with regard 
to certain powers conferred by a general act on 
the citizens of a place. If a corporation is a 
person as understood by the legislature when 
it says that the word person includes the bodies 
corporate, e.g., the Interpretation Act, 1889 (52 
and 53 Viet.), would the rights conferred on 
citizens as persons be available to the corpora- 
tions as well ? No English or Indian decision 
seems to have settled the question. One may 
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say, however, that before answering the question 
in the afErmative it is necessary to distinguish 
between a person and a citizen. It is true that 
all citizens in general are persons but all per- 
sons are not necessarily citizens. Consequently 
the rights available to a citizen are available 
to a corporation if it be called a citizen. In 
the United States it is well settled that a cor- 
poration is not a citizen within the meaning 
of the United States Constitution v.’hich 
declares that the citizens of each State shall be 
entitled to all previleges and immunities of 
citizens of the several State. In Tatem v, 
Wright (i) it was observed that the previleges 
and immunities secured by the constitution to 
a citizen belong to him as a natural person and 
cannot belong to an artificial being like a cor- 
poration. But one might suggest that the 
ratio decidendi could have been the distinc- 
tion between a citizen and a person and not 
that between an artificial and a natural person. 
Because if the legislature chose it might have 
converted the so called artificial being into to 
a citizen, just as.it has included the corpora- 
tions within the class designated as persons in 
law. Of course when it appears from the 
nature of the case that certain powers pre- 
suppose conditions that cannot apply to a 
Corporation, such powers even though conferred 
on persons generally cannot be excercised by a 


(•) 3 2 Jambr 429, N.Y. Supreme Court, 1B55 
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Corporation. Thus in St. Leonard’s Shoreditch 
Guardians v. Franklin (i) it was lield that a Cor- 
poration aggregate could not be a common 
informer and therefore could not sue for or 
recover penalties declared by a statute to be 
recoverable by the person or persons who shall 
inform and sue for the same. Again in Wills 
V. Tozer (2) the same doctrine regarding the 
exclusion of Corporations from the class of legal 
persons, when these are generically named, was 
laid down, .An Act of Parliament incorpora- 
ting the commissioners. Clauses Act 1847, con- 
tained a provision that certain commissioners 
should be elected by a majority of the votes of 
the persons present and entitled to vote at the 
respective meeting for the election, such votes 
to be given in writing under the hands of the 
respective voters, but a proxy is not to be 
admitted in any case. It was decided that ‘ per- 
sons ’did not include Corporations and these 
could not vote. Thus it may be said that the 
powers and liabilities of a Corporation, unless 
restricted by a special statute, are the same as 
those of an individual person .so far as the con- 
ditions of facts allow. The specific examples 
of powers and liabilities that 1 shall mention 
presently will make this statement clear; — 

Bye-Larvs . — While discussing the incidents 
of a Corporation aggregate, I had occasion to 


(1) (1878)30. P. D. 

(2) (1904) 20 T, L. R., yoo. 
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notice Blackstone’s remarks on the capacity of 
a Corporation to frame special laws affecting 
the corporators and sometimes even outsiders. 
This power, however, is not an essential 
characteristic of a Corporation, because innu- 
merable group bodies, although Corporations in 
the strictest sense of the term, have no power 
to make bye-laws, e.g. an ordinary Joint-Stock 
Company is bound by the Memorandum of 
Association, but cannot give laws to those 
dealing with it and has no power of making 
bye-laws. But when the purposes of a Corpora- 
tion require it the sovereign deligates to it law 
making powers. The laws framed in exercise 
of such deligated powers are called by Austi- 
nians “ bye-laws” implying thereby that a non- 
sovereign body is the author of them. None- 
the-less they are effective laws, only there are 
certain limitations with regard to their province 
while no such boundary exists in the case of 
laws passed by the supreme legal sovereign. 
On account of the limited power of a corpora- 
tion to make laws, a question, regarding the 
bindingness of rules made in excess of power, 
arises. The doctrine of ultra vires will make 
us familiar as to what is meant by a corporation 
acting beyound its powers in certain cases. At 
present we are concerned with the fundamental 
rules regarding bye-laws of a corporation. 

A bye-law, according to Grant, is a rule 
obligligatory on a body of persons or over a 

26 
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particular district not being at variance with the 
general laws of the realm, and being reason- 
able and adopted to the purposes of the corpora- 
tion ; and any rule or ordinance of a permanent 
character which a corporation is empowered to 
make either by the common or statute law is a 
bye-law. (i) 

The topics relating to bye-laws are so 
important in corporation law -that certain 
details with regard to the power to make them, 
their validity and effect and the power of 
enforcement must be mentioned. 

1 have already drawn your attention to a 
fundamental question with regard to the power 
to make bye-laws — vis., is this power always 
implied ? Although there was a difference of 
opinion at one time on this point, later decisions 
have thoroughly resolved any doubt that might 
have existed. Grant observes “the principle 
has sometimes been laid down in more general 
terms, asserting the power to make bye-laws 
to be incident to every corporation aggregate ; 
but there does not appear to be good authority 
for such an extensive rule ; nor indeed is the 
question likely to arise except in cases where 
some powers of Government either over locali- 
ties or bodies of persons are lodged in the corpo- 
ration.” Thus the eleemosynary corporations 
have no incidental legislative powers. They are 


(0 Grant loc. cit , p. 76, 
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the creatures of their founder and he alone has 
a right to prescribe the regulations according 
to which the charity is to be applied (i). But 
in certain classes of corporations, e.g., Municipa- 
lities, Railway Companies, that are entrusted 
either with local Government or with carrying 
out some specialized trade or business the power 
to make bye-laws is implied even without express 
statutory grant (2). In such a case the bye-laws 
are obligatory on all the corporators and each 
one is bound to take notice of them (3). And 
besides the corporators all the inhabitants of a 
district over which a corporation is authorized 
to exercise territorial jurisdiction are bound by 
the bye-laws (4). 

The next question is in whom is the 
power to make bye-laws vested ? The power of 
making bye-laws in all corporations to which 
it is incident by the common law is to be 
exercised by the entire body of corporators, as 
distinguished from select bodies unless the 
constitution of the corporation has vested the 
whole power of making bye-laws in some parti- 
cular parts or body of the corporation ; but in 
such a case a special power given by the char- 
ter to a select body to make bye-laws touching 

(1) Bentley v. Bishop of Ely Fitz* 6 . 305, Reg. v, Dulwich College 
21 L. J.N S.36. 

(2) City of London v. Vanacker i Ld. Raym. 496, City of London 
V. Wood 12 Mod. 669. 

(3) Vantries Co. v, Passey 1 Burr. 250. 

(4) R‘ V. Trevethan 2 B, & A. 339. 
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certain objects therein specified does not by 
implication deprive the body at large of the 
power to make bye-laws which previously 
existed in them (i). 

Here I must notice certain points concern- 
ing the majority principle as it obtains in 
the rule for making bye-laws when a corpora- 
tion is empowered to make them. This princi- 
ple, moreover, is connected not only with the 
exercise of one of the important powers of a 
corporation, viz : — to make bye-laws, but with 
the general administration of corporate busi- 
ness. You will find in any practical treatise 
on corporation law rules regarding the Govern- 
ment of a corporation. Many of these have 
reference to acts done by majority. In fact 
where it does not appear in a charter creating 
a corporation that all acts are to be done by 
the whole body, the act of the majority may 
be taken as the act of the whole. (2) What is the 
underlying idea ? An obivious answer is that 
the practical necessity of some such measure is 
the foundation of the recognized rule. When- 
ever an act is to be performed by many, if all 
cannot concur, voice of the greater part will be 
the voice of all, else business cannot go on. 
Such a solution has the merit of simplicity, 
but there is deeper meaning hidden under this 

(i) H. L. 1830, K. V. Westwood 2 D. h C. 21. 

(j) Felt Makers Co. v Dairs i Bos h P. 98, Hills v, Hunt (1854) 
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apparent triviality a meaning recently unfolded 
by Saleilles (1) and Gierke. (2) 

The history of the majority principle is 
bound up -with the development of the theory 
of corporate personality. When Ulpian said 
(3) “ whatever is done by a majority is referred 
to the Universum, ” he was, without knowing 
it foreshadowing the rule of debates in any 
meeting of the Municipal Commissioners in 
Calcutta. The majority principle throws into 
strong light the reality of corporate powers in 
tlie legal domain. It implies an administrative 
mechanism which is revealed to the exterior 
as an organized institution and it appears at 
the same time as the most practical instrument 
for expressing collective will. Its only justi- 
fication, however, is that it raises a strong pre- 
sumption that the preponderating will is the 
supposed will of a collectivity. This group 
will is the ideal will which a collectivity 
would have had if it liad possessed an organ 
sufficiently adequate for expressing its will. 
The collective will corresponds best with the 
aims of the group. The majority principle 
supplies the group with an organ which it 
would otherwise lack (4). Connected with 
this {Practical aspect of the majority principle 


(1) De La Pers. Jurid., p. 98. 

(2) Majoritatsprinzip-Oxford Essays in Legal History, p. 312* 
<3) Gierke, loc. oil , p. 3J3. 

(4) Saleilles loc. cit., p. 99. 



2o6 law of corporations. 

is the other explanation based on the normative 
force of a habit that has established itself. 
What has been repeated many a time is normal 
and what is normal is withal constraining. 
Gierke has summarized this habit of “majo* 
rity action” that has prevailed in diverse coun- 
tries and in diverse times. It may be instruc- 
tive to note the main steps in the growth of 
the majority principle : — 

First stage — Even when majority doctrine 
was in its infancy it was playing a consider- 
able part in political life. The primitive 
groups knew how to weigh the individual 
votes. The vote of a lord outweighed that 
of his vassal. The landgemeindes of the loth. 
c'.entury would present a general parallel to the 
Commissioners’ meeting, but a distinction 
would lie between a rich commissioner and a 
poor commissioner. When the electoral colleges 
were established the individual votes became 
merged into the group-votes. The value of 
concrete distinction was lessened with the 
rise of the abstract entities. The individual 
person was making way for the group. 

Second stage — The consequence of the 
establishment of electoral colleges was the 
levelling of all the individuals to the same 
plane. No distinction between the value of a 
vote of a rich college and that of a poor 
college was allowed. But when business had 
to be transacted a certain order, procedure 
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became necessary. The greater colleges were 
given precedence over the lesser ones. The 
greatness of a college depended on its size, its 
numerical strength. The idea of a greater 
number prevailing over the smaller was thus 
coming to the fore. 

Third stage — When group-bodies were 
quite common the idea of a majority prevail- 
ing over a minority had already taken root. 
So in matters requiring corporate consent the 
voice of the greater number came to be regard- 
ded as the voice of the group entity working 
by means of its representatives. It is the 
custom of looking at a phenomenon as neces- 
sary that has given rise to the rule of majority 
action. But an opposite tendency is already 
manifestii.g itself in some quarters. The 
liberum veto of polish law (i) will perhaps, some 
say, one day assert itself in diverse legal 
systems. Till then, however, one must remain 
content with the old principle. 

The next topic of importance is the restric- 
tion to which the power of making bye-laws is 
subject even when such a power is incident to a 
corporation. The bye-laws as has already been 
remarked being laws passed by nonsovereign 
bodies are subject to certain general conditions 
laid down by the sovereign. The following 
limitations apply to bye-laws in general : — 

(1) W. Konopezyuski-Principle Majoritaire. Oxford Legal History 
Essays 
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(i) They must be reasonable and not 
contrary to law. A bye-law that is unreason- 
able or illegal is void. Thus it has been held 
that a corporation cannot make a valid bye- 
law impairing the right of a person to 
sue in the courts or changing the jurisdiction 
of the court as established by law (i). Again 
a bye-law conferring on stock- holders the 
right to return their shares to the corporation 
at a fixed value and limiting their liability to 
creditors as fixed by law is invalid in America 
(2). In Indian and English Law in order that 
a bye-law affecting stockholders or members 
of a limited liability company may be reason- 
able, it is necessary that the bye-law in question 
should affect all stockholders or members alike. 
Thus a statute authorizing a corporation to 
pass bye-laws for sale of delinquent stock or 
unpaid assessments does not authorize a bye- 
law or resolution declaring a forfeiture of the 
stock of a particular stockholder only. The 
remarks of Campbell, C. J., may be quoted as 
applicable to Indian cases although they were 
made in a Michigan case “ It is plain that 
all corporation bye-laws must stand on their 
own validity and not on any dispefisation 
granted to members. They cannot be subjected 
to any conditions which do not apply to ah 
alike, and cannot be compelled to receive, as 


(1) Nute V, Hamilton Mutual Ins, Co. 6 Gray (Mass) 174. 

(2) Marshall — On Corporations, p. 878. 
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matter of grace, any thing which is matter of 
right ; neither on the other hand should there 
be personal exemptions of a general nature 
from aiiy valid regulations that bind the mass 
of corporators” ( I ). In some cases a bye-law 
has been held void because it tended to estab- 
lish a rule different from that of the common 
law although it was otherwise unobjectionable. 
Such a view has, however, been doubted by 
some jurists. The general opinion seems to 
be that a bye- law intended for the government 
of a corporation is valid if it is reasonable and 
consistent with the charter of incorporation 
or with the Act creating the corporation (2). 
In Tribhovan v. Ahmedabad Municipality it 
was decided among other things that in virtue 
of the power to make bye-laws the municipality 
makes certain rules not specihed in the act 
creating tlie municipality. But tlie power 
should be so exercised as not to create bye- 
laws inconsistent with the act relating to 
municipal administration (3). 

(2) They must not be inconsistent with 
the charter, enabling Act or articles of associa- 
tion. A bye-law in order to be valid must be 
not only reasonable, but also it must be con- 
sistent with the charter of corporation or 


(0 Campbell jn People v. Youngmans Father Matthew, Totel 
Abstinence Benevolent Society, 41 Mich. 67. 

(2) Bengal Municipal Act, S. .^^50 

(3) I. L. R. 27 Bombay 221. 

27 
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the enabling statute or the article of association 
as the case may be. This rule is a consequence 
of the fact that a corporation has such powers 
only as are conferred on it by a charter or any 
other instrument of incorporation. A bye-law 
that outsteps the limits laid by such an instru- 
ment is clearly void. 

(3) They must not deprive a member of 
his vested rights or impair the obligations of 
his contract of membership. In other words 
although the bye-laws are intended to regulate 
the conduct and define the duties of the 
members of the corporation to the corporation 
and between themselves, the power to make 
bye-laws does not authorize a corporation to 
infringe the existing rights and obligations of 
the members or stockholders. Thus where a 
corporation makes a bye-law authorizing the 
issue of preferred stock when the corporation 
that has passed this bye-law is not expressly 
authorized to issue preferred stock and when 
a holder of common stock objects, such a bye- 
law is clearly void (i). 

(4) The power to issue bye-laws must be 
exercised by the authority and in the mode 
prescribed by the act of incorporation or the 
general law. So the Indian Municipal Acts 
lay down the steps that must be taken in order 
that a bye-law may be effective. If the pro- 
cedure to be followed in making bye-laws be 

(i) Kent Quick-silver Mining Co. 78 N. Y. 159. 



LECTURE V. 


2il 

not adopted the bye-laws will cease to have 
any elJect, 

The next important instance of corporate 
power is the capacity to own property. It is a 
generally settled doctrine that a corporation in 
modern times can hold property real and personal 
even in an unendowed form. Nothing can be 
more reasonable than the modern law as to 
corporate property if the theory of corporate 
personality is kept in view. But one must be 
on one’s guard against supposing that an 
apparently obivious conclusion easily dedu- 
cible from theoritical considerations has 
appeared as such in all times. Legal rules, 
more often than not, have to pass through 
diverse modifications demanded by practice 
before they appear in a simple, sj^mmetrical 
form proper to supply a basis for abstract 
generalization. The rule regarding the owner- 
ship of property by a corporation has been no 
exception. Throughout its career it has had 
to adjust itself to the demands of mortmain and 
perpetuity. The historian of English law 
will tell you a long story about the influence 
of the doctrine of Mortmain on corporation 
law. The law of perpetuities again has had 
many exponents in England and America who 
have traced the connection between charities 
and corporations through the principle of 
perpetuity. Here in our own country a distin- 
guished jurist has dealt with the law of 
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perpetuties as applicable to British India. One 
can do no better than consult the Tagore Law 
Lectures for 1898 in order to learn the funda- 
mental principles of that important branch of 
law so narrowly connected with our present 
topic. Allow me one or two brief remarks in 
connection with Mortmain and perpetuity just 
to show the baring of each of these on corpora- 
tion law. 

First as to perpetuity. The rule against 
perpetuities is to be borne in mind while con- 
veying property to a corporation. The rule 
shortly stated is that no bequest is valid where- 
by the vesting of the thing bequeathed is 
delayed beyond the life time of one or more 
persons living at the testator’s decease and the 
minority of some person who comes into 
existence at the expiration of that period and 
to whom the thing bequeathed is to belong if 
he attains full age. Thus the word perpetuity 
as used in this context has a technical mean- 
ing (i). The fact that a corporate body may 
hold property for ever is no infringement of 
the rule. The only condition to be observed 
in the case of bequests of realty to corporations 
is that the vesting of the property should meet 
the demands of the rule against perpetuity. 
Moreover in the case of personalty a corpora- 
tion can hold it to any extent and subject to 
no special condition. In other words the 

(i) The Indian Succession Act, S. loi, 
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static aspect of property presents no difficulties 
whether the subject of rights be an individual 
person or a group person, but as soon as the 
right is set in motion, the dynamic condition 
requires certain other limitations to be 
observed. Of these limitations the first is 
supplied by the doctrine of ultra vires and the 
second by the doctrine of perpetuities. In 
conveying real property to a corporation care 
should be taken as I have just mentioned that 
the property shall necessarily vest within the 
limits allowed by the rule against perpetuities. 
Again if any attempt is made to bind the 
corpus of the property by any permanent trust, 
it will be necessary to consider whether the 
purpose of the trust is or is not charitable. 
In the former case the direction will be held 
as binding, in the latter case it will be bad 
as a perpetuity. If money is bequeathed to a 
charity with a direction that it be converted 
into land the direction must be disregarded 
and the money goes to the charity uncondi- 
tionally. The term charity is like the term 
perpetuity used in a technical sense. It has 
not necessarily a reference to the idea of 
poverty as perpetuity has no reference to the 
idea of infinite time. Lord Macnaughten said 
in the Commissioner of Income Tax v. 
Peuesel(i). “Charity in its legal sense com- 
prises four principal divisions (a) trusts for the 


(i) (iSgj.) A. C, 531. 
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relief of poverty (b) trusts for the advancement 
of Education (c) Trusts for the advarK:ement 
of religion and {d) trusts for the other purposes 
beneficial to the community not falling under 
any of the preceeding heads. So when a 
corporation is concerned with the taking of 
property no very complicated questions arise, 
the only difficulty being with regard to per- 
petuity and then the subsidiary consideration 
is w’hether in a given case a corporation may 
be treated as a charity. Fortunately one is 
not troubled with finding out any historical 
justification for regarding a corporation as an 
endowment piae causae. The matter is severely 
practical and different legal systems are of 
different opinions as to the nature of charitable 
corporations, the ration decidendi presumably 
being public policy. Thus an Oxford College (i) 
is a charitable corporation so also is an Indian 
University under the Indian Universities Acts. 
One may mention in passing that doubt was 
raised by the Municipal Commissioners of 
Bombay as to the position of Bombay Univer- 
sity when the latter claimed exemption from the 
payment of Municipal Taxes on the ground 
that the university was a charitable institu- 
tion. It was alleged on behalf of the Bombay 
Municipality that the Bombay University was 
not a charitable corporation because it was 
not a teaching but a merely examining body. 

(i) A. G. ' . Green, (1789) 2 Bouee. 
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But Sergeant, C.J., held “ that although the 
University might not be actually engaged in 
education, the special object for which it 
grants degrees is the adavancement of educa- 
tion, and the mere circumstance tliat small 
fees are required from the students before 
examining them, which produce a revenue 
insufficient to defray the expenses of the Uni- 
versity in conducting those examinations and 
keeping up the necessary establishment and 
which require to be considerably supplemented 
by Government, cannot alter the essential 
character of the purpose for whicli the Univer- 
sity Buildings are occupied ” (i). This was 
decided even before the Indian Universities 
assumed, more or less, the teaching functions 
comtemplated by the Universities Acts of 1904. 
The modified Indian Universities may with 
still more justice be included in the category 
of charities. 

* 

The part of the law that deals with the 
dynamic aspect of personalty when the subject 
of rights is a corporation does not present any 
peculiar difficulty. Let me pass on to Jhe more 
complicated cpiestions, based on the theory of 
Mortmain, in relation to Corporations. If I 
were dealing with the history of comparative 
legislation I might, in this connection, go over 
some very interesting chapters of Roman, 

(i) University of Bonib'^y v, Miinu ipal Commissionors of Bombay, 
J. L. R. 16 of Born. 217. Tagore Lectures. 1898, p. 231 I 
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Continental and English law. But our 
immediate object is to know the modern law of 
Corporations specially as it obtains in British 
India. All therefore that one can do with 
regard to general topics in Corporation Law is 
to consider what characteristics the original 
possesses of which the Indian I.aw is a copy, 

I have introduced this portion by remarking 
that the law regarding acquisition and alienation 
of land is more complex than that regarding 
acquisition and alienation of personalty. You 
will concur with me on this point when I say 
that the modern law on this topic is to be 
found partly in the Mortmain Acts of 1888 and 
1891, and partly in the numerous statutes of the 
iqth century intended to regulate the affairs of 
particular classes of corporations. True the 
Martmain Act does not apply to India and here 
the only special Acts are those regarding the 
dealings of Municipal corporations, Joint-Stock 
Companies, the Indian railways and the 
Universities, yet the subject is as much compli- 
cated as its English prototype by the presence 
of special regulations affecting endowed charities 
some of which are of corporate natun;. Later 
on the law of endowments will be discussed 
in so far as it bears on corporation law. At 
present, I shall notice briefly the connection 
between Martmain and corporate property. 

1 am not going to repeat the long History 
of Mortmain in English Law, but certain 
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fundamental points in this complicated branch 
of law should be borne in mind in order to 
appreciate the development of the law 
regardingcorporate property, specially immova- 
ble property. In English law of real property, 
you know perhaps that the central feature is 
tenure. The feudalism of the political history 
impressed itself with a vigour unknown to 
other legal systems on the law of land tenure 
in England. The whole doctrine has thus been 
summarised by Maitland. The general formula 
that expressed the condition of tenure was A 
holds of B in consideration of a service C. This 
service might be of any kind, free or unfree 
varying from the merest show to the strictest 
;uk1 most onerous duties. The duties which the 
tenants owed the landlords marked and consti- 
tuted the nature of the tenure. Even after tenure 
ceased to possess political and military impor- 
tance, the incidents of tenure remained a most 
remarkable feature of land holding. The tenant 
owed fealty and homage which might not direct- 
ly bring in profit to the landlord, but there were, 
in addition, the incidents of relief, wardship, 
marriage and escheat which directly resulted in 
benefits of various degrees. Thus Littleton has 
it that if a tenant holding by the service of a 
Knight’s fee died, his heir being then of full 
age, the lord might have hundred shillings for 
relief. C>nr#1:he other hand if the tenant died 
leaving an heir under age, until the heir came of 

28 
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age the lord might hold land and was not 
compelled to . account for profits. He was 
moreover entrusted with the person of the heir, 
in the case of a boy until the age of 21 or 
death, in the case of a girl until the age of 16 
or marriage. The marriage of such an lieir 
was a source of profit. Again the land might 
esclieat, i.e., go back to the landlord, subject to 
certain rights of the King, on attaint for treason 
or outlawry or on failure of heirs. Now a 
corporation never allowed the landlord to profit 
by any of the causes enumerated. It never died 
leaving an heir under age, it never married nor 
did it give any opportunity to escheat. Conse- 
quently every corporation holding land consti- 
tuted a nuisance in the eyes of Ifie Jandlord, 
Tiie great men of the state were landlords and 
iliey tried haid to prevent corporations fr«.)iii 
Irecoming owners of real property. Tire Magnc 
Ciiarta ot 1217 in the reign of Henry Hi 
provided that “ it is not to be lawful lot an\' 
man hencef»:)rt[i to give his land to any house 
of religion, so as to take that land again to be. 
held ^to the same house. Nor is it to be lawful 
for any house of religion so to take the land of 
any as to give it back to him of whom the 
house received it. Now if any henceforth siiall 
give his land to hold to any religious house 
and on this be convict, the gift is to be utteriy 
void, and that land is to accrue to the Lord 01 
the fee.” This was the first statute that gave 
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rise to the principle that alienation of land to 
religious houses and other corporations was 
bad. Although certain corporations sole that 
came within the definition of religious house 
were allowed to hold land of the King or Mesne 
Lords, by free pure and perpetual alms, these 
did not constitute an exception to the rule laid 
down by the statute because the tenure here 
was of a spiritual king. It was the intervention 
of supernatural considerations that saved tire 
frankalmoign from the might of the Magna 
Charta. The ligislature, however, kept the 
perpetual watch against the springing of new- 
fangled institutions that might devise further 
means of defeating the aim of the Great Charter 
of Henry III. A series of acts culminated in 
the passing of the famous Statum de Religiosis 
of Fid ward I (1279) where the word Mortmain 
first appeared in the clause that provided that 
no one under colour of gift or lease or any other 
title whatsoever shall receive lands and tena- 
ments from any one or in any manner whatso- 
ever bv ingenious device appropriate them to 
himself, on pain of forfeiture of the same, 
whereby such lands and tenaments come into 
Mortmain, (per quod ad manum movtiiam) in 
any w'ay (i). Henceforth the land falling into 
the hands of a corporation is said to fall into 
Mortmain — ^the dead hand either because the 

(i) Carr — On Corporations, p. 38, Vide do for Coke’s Explanation 
of the term Mortmain. The following portion is from the same authority 
P- 39 
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religious bodies became persons civilly dead 
when they enter their profession or because the 
land became dead to the landlord from the 
view point of personal profit. This statute 
govern the alination of land into Mortmain till 
it was replaced by the Mortmain Act of 1888. 

Let us consider the general principle laid 
down in this act in order to find out the 
connection in modern law between Mortmain 
and corporate property. The very first section 
of the first part of the Mortmain and Charitable 
Uses Act, 1888 (51 & 52 Viet. C. 42) says that 
land shall not be assured to or for the benefit 
of a corporation unless proper authorities have 
given a license for such alination. This enact- 
ment applies to all corporations aggregate or 
sole ecclesiastical or lay except such trading 
corporations as have powers to buy or sell 
lands for their immediate purposes. The aliena- 
tion of land to a corporation is a ground for 
forfeiture unless the holding of the land is 
specially authorized by the crown or by the 
statute creating the corporation. This proviso 
has, however, brought in more exceptions than 
the general principle would seem to indicate. 
In fact the Companies under the Companies 
Acts are exempted by S. 16 (2) of the Consoli- 
dating Act of 1908, the only restriction being 
that companies formed for non-mercantile pur- 
poses cannot hold more than two acres without 
the consent of the Board of Trade. Tlie Muni- 
cipal Corporations are also exempt from the 
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Operation of this statutory rule, nor are the 
Universities and Colleges subject to it. Now 
in modern times these bodies form the majori- 
ty of corporations, so the residue that is left 
for the use of the statute is very small indeed. 

I have so far dwelt on the statutes relating 
to alienation of lands to a corporation. What 
about alienations by a corporation? This is 
a question that has been variously answered 
by various authorities. Of course the difficulty 
appears only in connection with common law 
corporations, because the modern statutory 
corporations have their powers defined by the 
statute and consequently can present little 
difficulty in most cases. With regard to a 
common law corporation Sir Edward Coke 
thought, if a passage in the Suttons Hospital 
case be trusted, that it might do with its property 
what an individual might do. Kyd writing 
towards the end of iSth century took the same 
view. Brice maintains an opposite view, while 
the authors in Halsbury’s Laws of England 
support Kyd. Modern cases are not very deci- 
sive on the point. In Evan v. Corporation of 
Avon the Master of Rolls said “ Primd facie 
an ordinary Municipal Corporation if not 
within the Municipal Corporation Act has full 
power to dispose of all its property like any 
private individual” (i). Blackbugi, J. re- 
marked in Riche v. Ashbury Railway Carriage 


(i) (i860) 29 Bevan, 149. 
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Co. “The Leading authority on this sufeject 
(Alienation by a Corporation) is the case of 
Buttons Hospital. The King by the incorporat- 
ing charter not only did not in express terms 
give power of alienation but by express nega- 
tive words forbade any alienation except by 
lease ” (i). Thus the authorities differ on the 
point in question. But it may be mentioned 
that now a days the question whether corpora- 
tions have an inherent power of alienating 
their lands is purely of theoritical interest be- 
cause in any case where it can actually arise 
the answer would depend on other concrete 
facts attending the circumstances of the case. 
For example where property is held on trust 
by a corporatin alienation in such a case would 
be governed by Charitable Trusts Acts. In 
the case of Municipal Corporations the power 
to alienate is governed by special acts bearing 
on the Municipalities. Again in the case of 
Railways the question is dealt by the Railways 
Act. Thus one need not devote much time to 
a probelm that has an abstract existence not 
narrowly connected with the concrete realities 
of law. 

As for leases it seems that the common 
law allows a corporation to lease its lands, 
but mediaeval legislation from 1285 onwards 
is much occupied with placing this power 
under statutory regulation. At the present 


(i) 9 Exch., p. 263. 
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day the acts wich govern the sale of corporate 
land invariably deal also with the conditions 
on which leases may be’ granted. Thus the 
Municipal Corporations Act of 1882 confers on 
the English municipalities the power of 
leasing municipal lands subject to certain 
preliminary supervisions by the commissioners. 
The Bengal Municipal Act authorizes the 
Commissioners to take on lease or sell, let, or 
exchange any land for the purposes of this 
Act. ( i) 

In the absence of express restriction a 
corporation has the implied power to take a 
lease of real property. Sometimes this powitr 
like the divestitive one of leasing away pro- 
perty is definitely given as in the Indian 
Municipal Act. A corporation, however, cannot 
take a lease of property for a purpose foreign 
to the objects of its incorporation. Whether 
a particular transaction is connected with the 
purposes of a corporation would depend on the 
circumstances of the particlar case. e.g. it 
has been held that a turnpike company may 
take a lease of premises for the purpose of 
storing the implements used in repairing its 
road and of sheltering its employees. (2) 

It may be noticed that in all the above 
cases a corporation may convey its property 


(1) Bengal Municipal Act, S. 34. 

(2) Crawfoid v. Longstreat 43 N. J. Law, 325. 
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not only absolutely, but also lease it subject to 
such qualifications as would make the aliena- 
tion intravires. Thus a Railroad Company 
owning land which is not at the time nec^- 
sary for the operation of its read, may lease the 
same to individuals for the purpose of erecting 
and maintaining an elevator thereon to be 
used in connection with its road. Again a 
religious educational, literary or scientific 
corporation or any other corporation owning 
lands and buildings for use in connection with 
its business may lease the same or any portion 
thereof when not necessary for its own purposes. 
It has been suggested that on the same prin- 
ciple “ it is within the powers of a Railroad 
Company to let another Company into the 
joint use and occupancy, for a long term of 
years, of its bridge, and of its station, tracts 
and other terminal facilities at a particular 
city, when such joint use and occupancy does 
not interfere with its own present or prospec- 
tive use thereof or its ability to discharge its 
duties to the public,” (i) 

You have noticed that so far I have 
mentioned the instances where a corporation 
is allowed to deal with property belonging to 
it because such a transaction is connected 
with the objects of its creation. The Railway 
Companies are authorised by the Indian Rail- 

(2) United Pacific Railway Co. v, Chicago Rock Island^ etc. 51 
Fed 309. 
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ways Act to acquire lands for the construction 
works or accommodation works. So also 
the Municipalities in India are allowed to 
actfuire land for Municipal purposes. 

But there is one class of ownership 
unconnected with the purposes of a corpora- 
tion that is allowed to a corporation aggre- 
gate or sole, viz .- — the trust ownership. As a 
general rule a corporation may hold property 
on trusts which have no connection or relation 
to the purposes for which the corporation exists 
either alone or jointly with one or more 
individuals. At one time, however, it was 
supposed, no doubt under the influence of Coke, 
that a corporation could not be “seized of 
lands to a use.” The doctrine of uses was 
responsible for the trend of legal reasoning 
that denied a corporation the power to hold 
lands in trust. The Statute of Uses 1535 enacted 
that under certain conditions a use should be 
executed and the lawyers supposed that all 
uses were matters of conscience, a corporation 
having no concience could not be seized of 
lands to the use of another. But all this is 
obsolete now as re Thomson’s Settlement 
Trusts shows. This being a most important 
decision concerning the topic that I am discus 
sing it is necessary to go into the case a little 
minutely. A marriage settlement contained 
a proviso in the following terms — “ if the 
trustees hereby constituted or either of them 


29 
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or any trustees or trustee as hereinafter 
provided shall die or be abroad or desire to 
be discharged or refuse or become incapable 
to act them and in every such case it shall be 
lawful for the husband and wife or the survivor 
of them and after the death of each survivor 
for the surviving or continuing trustees or 
trustee for the time being or for the acting 
executors or executor administrators or ad- 
ministrator of the last surviving trustee to 
appoint a new trustee or new trustees in the 
place of tlie trustee or trustees so dying or 
being abroad or desiring to be discharged or 
refusing or becoming incapable to act as afore 
said and upon every or any such appointment 
the number of trustees may be augmented or 
reduced (but so that in no case ^all the 
number be less than two) and upon every such 
appointment the trust property shall (if and so 
far as the nature of the property and other 
circumstances shall require or admit) be trans- 
ferred so that the same may be vested in the 
trustees or trustee for the time being. ” One 
of the trustees having died the husband and 
the wife proposed to appoint a corporation to be 
new trustee jointly with the^^urviving trustee. 
The question arose as to the validity of such an 
appointment. Swinfen Eady, J. sai'd “ The 
question raised is whether in the events which 
have happened the plaintiffs may lawfully 
appoint the Ocean Accident and Guarantee 
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Corporation Limited to be a trustee of the 
settlement to act jointly with the surviving 
trustee of the same settlement. The settle- 
ment contains a provision that if either of the 
trustees should die, it should be lawful for the 
husband and the wife to appoint a new trustee 
in the place of the trustee so dying, and they 
now desire to appoint the Ocean Company. 
Undoubtedly corporations may be trustees. 
In A. G. V. I.anderfield where a testator had 
devised real estate to St. Bartholemew’s 
Hospital, the Attorney-General argued that 
as corporations could not be seized to a use 
at law, no more could they be trustees, but 
should have the lands to their own use, 
divested. and freed from the trust; but the 
report states that the Lord Chancellor would 
not let him go on, nothing being clearer than 
that corporations might be trustees. And that 
the Court of Chancery (now the Chancery 
Division) will enforce and execute the trusts 
on which corporations hold property, whether 
lay or ecclesiastical was established by A. G. 
IK St. John’s Hospital, Bedford. Until recently 
there was a difficulty in a natural person being 
a trustee jointly, with a corporation, as a 
corporation and a natural person could not 
hold property as joint tenants, but only as 
tenants in common. The law in this respect 
has, however, been altered by the Bodies 
Corporate Joint Tenancy Act, 1899 (63 & 63 
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Viet. C. 2o) which provides that a body 
corporate shall be capable of acquiring and 
holding any real or personal property in joint 
tenancy in the same manner as if it were an 
individual ; anti where a body corporate, and 
an individual, or two or more bodies corporate, 
became entitled to any such property under 
circumstances or by virtue of any instrument, 
which would, if the body corporate had been 
an individual, have created a joint tenancy, 
they shall be entitled to the property as joint 
tenants.” (i) So it is definitely settled that in 
modern law a corporation just like an 
individual can hold trust property. Not only 
can a corporation become a sole trustee, but also 
a joint trustee. Here then the theory of cor- 
porate personality has met with a practical 
application in the law of trusts. The corpora- 
tion is treated by the court as a fully capable 
legal person so far as trust matters are con- 
cerned. (2) 

I pass on to the contractual rights and 
liabilities of corporations. Here again the 
authorities for the general principle are the 
English and American decisions. In India tlie 
statutory corporations have contractual rights 
and liabilities fixed by the statutes of creation. 
The indigenous corporations, however, form a 


(1) (*905), I Ch 22g, 

(2) Ctrr — On Corp. Chapt. IV 
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class by themselves and cannot easily be 
brought in line with the modem ones as we 
shall see later on. Hence we must rely on 
foreign authorities as in the previous parts of 
our discourse. 

The rules regulating the contracts of 
group bodies are divisible into two classes (1) 
those relating to the form (2) those relating to 
the capacity of bodies to contract. The first 
class of rules may be taken up first. As regards 
the formality most of the text writers are of 
opinion that contracts by corporations are to 
be authenticated subject to certain exceptions 
by the common seal. Blackstone for example 
says “ A corporation being an invisible body 
cannot manifest its intentions by any personal 
fact or oral discourse : it therefore acts and 
speaks only by its common seal,” Grant says 
“ a corporation aggregate expresses its will 
wherever strangers are concerned, by its 
common seal, and in general nothing of im- 
portance can be done by a corporation except 
under its common seal.” Sir William Anson 
remarks (3) ‘‘ a corporation aggregate can only 
be bound by contracts under the corporate seal, 
to this rule there are certain exceptions,” I 
have already told you about the exceptions to 
the general rule in the discussion on the nature 


(0 (190S). I c. G. 229. 

(2) A. G. V. Foundling Hospital Governors, (1793) 2 Ves. 42, 46. 

(3) Law of Contracts, 13th Ed., p. 74. 
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of corporate seal in connection with the 
incidents of a corporation. All that it is necessary 
to remind ourselves is that although it is some- 
what unsatisfactory to learn a general rule and 
then find out exceptions which by their multir 
plicity very nearly drown the general principle* 
yet one must adopt the course as it is because 
the exceptions have grown out of the general 
rule, in fact they are organically connected 
with the general rule. Moreover the the growth 
of law has always been this wise ; it is not 
geometry that we are dealing with where one 
may start with certain definitions and postu- 
lates and deduce all the consequences there- 
from. We are dealing with the facts that 
have arisen in a natural order and no amount 
of partiality for symmetry can displace the 
apparent disharmony by an absolutely logical 
fitness. Again if we try to reverse the state- 
ment of the rule and treat the contracts which 
must be under seal as exceptions we shall be 
landed in an inentricable confusion. So the 
rule must be stated as it has been done. 

“The seal is the only authentic,” said 
Rolfe B. in Mayor, etc., of Ludlow v. Charleton, 
“ of what the corporation has done or agreed 
to do. It is a great mistake therefore to speak 
of the necessity for a seal as a relic of ignorant 
times. It is no such thing. Either a seal or 
some substitute for a seal, which by law shall 
be taken as conclusively evidencing the sense of 
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the whole body corpora te, is a nec^sity 
inherent is the very nature of acorporation.”(i)* 
Here you observe that stress is laid on the 
evidentiary value of the seal. This has been 
regarded so great here as to make the seal a 
sine qua non, an inseparable accident of a 
contract by a corporation. This view, however, 
has not been endorsed by more modern deci- 
sions. Lord J ustice Cockburn said (2) in South 
of Ireland Colliery Co. v. Waddle that the seal 
is a relic of barbarous antiquity. In America 
also the same view prevails. The great majori- 
ty of cases where corporate acts can be per- 
formed without a seal seem to warrant the 
more modern view that the seal is not a neces- 
sary incident of a juristic act performed by 
a corporation. From the very earliest times 
as I have pointed out to you in a previous 
lecture exceptions to the rule of the seal, 
if one may so term the law regarding authenti- 
cation of a corporate act, have been recognized, 
e.g., in Wells v. Mayor, etc , of Kingston on 
Hull where the corporation as owner of the 
dock was allowed to enter ihto daily agree- 
ments necessary for the admission of ships into 
the dock without the formality of a cbrporate 
seal, the exception to the general rule was 
patently recognized. The principle of the 
decision being the facility of work that 

(1) (i 84 o), 6M.& W.87S. 

(2) (1869), I- 4» C. P* 617. 
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would otherwise be impossible if every item 
of minor importance or daily occurence were 
to be authenticated by a seal. A further excep- 
tion was dictated by the principles of common 
honesty. Instances have not been rare where 
corporations have benefitted under a contract 
and then refused to perform its own part 
because the contract was not under seal. In 
such cases to prevent the corporation from 
getting an undue advantage the courts 
have ruled that work actually done and 
accepted must be paid for, provided the con- 
tract is connected with the purposes for which 
the corporation exists, even though the contract 
is not under corporate seal. I may take the 
important case of Lafford v. The Billericay 
Rural District Council as an illustration of 
the point under consideration. In this case 
action was brought to recover from the defen- 
dants remunaration for services rendered at their 
request by the plaintiff as an engineer in 
preparing a report and plans with regard 
to a scheme of sewerage contemplated by 
the defendants and for other work than in 
connection therewith. It appeared that prior 
to the matters to which the action related 
the plaintiff had been acting as engineer 
for the defendants under an agreement under 
their common seal in respect of certain 
sewerage works carried out by them and known 
as the Shenfield Hutton Scheme. It having 
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been discovered that the drainage of a portion 
of the district not included in the original 
scheme was defective, the consideration of this 
matter was referred to a committee and the 
committee passed a resolution that the plaintiff 
should be requested to visit Slieufield Common, 
the place in question and report as to the work 
tlrat was necessary and the probable cost. The 
plaintiff accordingly visited the place, made a 
survey and sent a report and estimate to the 
committee. He was then instructed by the 
committee to act as engineer in respect of the 
Shenfield Common extension work. The 
services that he would have to perform as 
engineer were to prepare plans, specifications 
and other documents, to attend at any local 
enquiry held by the Local Government Board, 
to obtain tenders for the work and to superin- 
tend it as it was carried out. A correspondence 
passed between the clerk to the defendants and 
the plaintiff with regard to his remuneration, 
but there was no agreement under seal relating 
to the employment of the plaintiff. With the 
exception of the correspondence above referred 
to, the plaintiff was in communication through- 
out with the committee, but the various 
resolutions passed from time to time by the 
committee with regard to the employment of 
the plaintiff were submitted to and approved 
by the defendants. The plaintiff carried out 
the necessary duties arising from his position 
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as engineer in respect of the Shenfield Common 
Sewerage Extension Scheme, including atten- 
dance at a Local Government Board enquiry, 
at which the scheme was sanctioned and the 
taking out of quantities and the procuring of 
tenders. None of the tenders were accepted, 
and a difference of opinion having arisen as to 
the amount of remuneration to which the plain- 
tiff was entitled, the defendant declined to pay 
the amount which the plaintiff claimed to be 
due to him upon the terms of the agreement 
contained in the correspondence. I'he plaintiff 
thereupon brought this action, in the course 
of which it was not disputed that the plaintiff 
had received instructions to do the work, or 
that work of the nature of that done by him was 
essentia! where sewerage works were in con- 
templation by a local authority ; but it was 
contended that there being no agreement 
under the common seal the plaintiff could not 
recover in the action. The learned judge took 
that view, and gave judgement for the defen- 
dants. The plaintiff appealed. In the Court 
of appeal Vaughan Williams, L. J. said “ it is 
right that 1 should call attention to the fact 
that the rule regarding corporate seal does not 
apply in the present case where there was no 
single antecedent contract, but a series of 
orders. It is clear that a contract to pay has 
been implied in many cases in which there 
has been no contracts under seal, because 
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consideration was executed, and benefit accepted. 
The exception based on executed consideration 
is not of recent origin because it was recogni- 
zed by Lord Denman in Doe d’Penington v. 
Taniere, where it was said “ where the corpora- 
tion have acted as upon an executed contract, 
it is to be presumed against them that every- 
thing has been done that was necessary to 
make it a binding contract upon both parties, 
they having had all the advantage they would 
have had if the contract had been regularly 
made. That is by no means inconsistent with 
the rule that in general a corporation can only 
contract by deed ; it is merely raising a 
presumption against them, from their acts, that 
they have contracted in such a manner as to 
be binding upon them, whether by deed 
or otherwise ; and we are not aware of any 
decision or authority against this view of the 
case.” Although expressed in a different way, 
it that Lord Denman in effect says that 
reliance may be placed on an implied contract 
arising from an executed consideration and 
acceptance of the. benefit of the contract. 
Under the circumstances our proper course is 
to give judgment in favour of the plaintiff ”(;) 

Mathew, L. J. said “ I am of the same 
opinion and I only desire to add a few words. 
It is said that in two classes of cases, the one 


(0 (1903), « K. B., p. 783, etc. 



236 LAW OF CORPORATIONS. 

where the work done for a corporation is of a 
trivial nature, and the other where it relates to 
matters of frequent occurence, the general 
rule that a corportion must contract under 
seal does not apply. It is argued for the defen- 
dants that from this point of view there is an 
end to this claim, because it connot be held to 
come within either of those classes. On the 
other hand it is said that there is a third 
exception to the general rule. That exception is 
that where work is done or services are rendered 
at the request of the corporation in respect of 
matters for the doing of which it was created, 
and the benefit of the work or services is 
accepted by the corporation so that a contract 
to pay would be implied in the case of a 
private person, a similar implication would 
be made in the case of a corporation. Cases 
have been cited on one side and the other in 
support of these views. For the defendants a 
series of cases have been cited in which the 
rule as to the necessity for a contract under 
seal was applied without regard to the 
acceptance by the corporation of the benefit of 
the contract. As against the view of the law 
on which those decisions were graced, another 
principle was clearly growing up, viz.^ that upon 
which the plaintiff relied as a third exception 
to the general rule. This appears from Lord 
Ellenborough’s decision in the case of Yar- 
borough V. Bank of England followed by Hall 
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V. Swansea Corporation, where an action was 
brought to recover money of the plaintiff receiv- 
ed by the corporation and retained by them.” 
Upon the review of the cases the Judge came to 
the conclusion that the whole weight of autho- 
rity was in favour of holding the defendant 
corporate body as liable on the contract and 
so the appeal was allowed. 

So far as the form of contracts is con- 
cerned it appears that modern decisions are 
tending to establish a symmetrical principle. 
Whenever there is a chance of dishonesty 
prevailing through a technical device the 
courts are careful to prevent miscarriage of 
substantial justice. And this in spite of an Eng- 
lish Act which brought in a disturbing element. 
The Public Health Act of 1875 requires impara- 
tively that the contracts of Urban authorities 
which exceed in value shall be under 

the corporate seal. According to the House 
of Lords this Act authorizes non-payment 
by Urban authorities even in cases where 
the full benefit of the c^ontract lias been 
received. Lord Blackborn said “it is true 
that this works great hardship upon some 
persons. It is, however, for the legislature to 
determine whether the benefits derived by 
enforcing a general rule are, or are not, 
purchased too dearly by occasional hardships. 
A court of law has only to enquire what has 
the legislature thought fit to enact ” ? Lord 
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Bramweli gave a common sense interpretation 
of the decision when he said that the decision 
might be hard on the plaintiffs who might riot 
have known the law, but “ they and others 
must be taught it, which can only be done by 
its enforcement (i). Notwithstanding the 
deviation marked by the statute just, mentioned 
the general tendency even in the case of 
Parliamentary Acts regarding corporations is 
to widen the sphere of their liability on 
contracts, e.g.^ by S. 37 of the Companies Act of 
1867 companies incorporated under the Act of 
1862 were placed nearly on the same footing as 
ordinary individuals so far as the form of 
contracts is concerned. It may be worth while 
quoting the sub-section governing the contracts 
on behalf of a company, as it stands in the 
present Companies Act, because the correspon- 
ding section in the Indian Companies Act (2) 
of 1882 is, but a reproduction of the English 
Law : — (a) Any contract which if made between 
private persons would be by law required to 
be in writing and if made according to English 
Law to be under seal may be made on behalf 
of the company in writing under the common 
seal of the company, and may in the same 
manner be varied or discharged, (b) Any 
contract which if made between private persons 
would be by law required to be in writing, 


(i> Young Co. V. Mayor, etc., of Leamington, <1883), 8 A. C 517* 
< 3 ) Act 6 , 1883, S. 67. 



, LECTURE V. 239 

signed by the parties to be charged therewith, 
maybe made on behalf of the company in 
writing signed by any person acting under its 
authority, express or implied and may in the 
same manner be varied or discharged, (c) Any 
contract which if made by private persons 
would by law be valid although made by parol 
only, and not reduced into writing, may be 
made by parol on behalf of the company by 
any person acting under its authorit}^ express 
or implied and may in the same manner be 
varied or discharged. Thus you see that this 
last provision in the S. 67 of the Indian 
Companies Act has tended towards bringing 
in a uniformity in the law of contracts. In 
certain cases no difference is maintained 
between a natural legal person and a group 
person in the eye of the law. It has been 
observed that as companies form the great 
majority of modern corporations, the corpora- 
tions to which the old rule regarding form of 
contracts applied are insignificant in number ; 
and even in their case the application of the 
principle has been greatly restricted (i). 

I may now take up the principles that 
govern the substance of contracts so far as the 
corporations are concerned. You know of 
course that the legal capacity for juristic acts 
is the result, in every legal system of positive 


(1) Smith — T^e Law of Associations, p. 27. 
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rules. Thus in Roman Law certain contracts 
classed as Vevhh were enforceable because 
set forms of words had been used while entering 
into those specific contracts. The rule of 
positive law required that the parties should 
have legal capacity for pronouncing those 
words at the right moment. In English Law 
likewise certain persons are denied the power 
of entering into contracts on account of their 
age or condition of health. Besides the 
subjective tests enforced more or less in all 
civilized systems there are certain objective 
tests for ascertaining the legality or otherwise 
of contracts, e.g., certain classes of agreements 
have no validity at law because they are either 
immoral or against public policy. Then again 
the status of persons has an important bearing 
on the freedom of contracts between certain 
parties, e.g., modern legislation has greatly 
affected the contractual liberty between master 
and servant in cases where the employment is 
of manual labour. 

The rules restricting the liberty of con- 
tracts have always been dictated by considera- 
tions of policy. The variation in them is due 
to different notions of policy at different times 
and in different countries. After all legal capacity 
even in the case of natural men is, but a conse- 
quence of legal rules framed by the legislative 
sovereign. Hence the variation in the capacity 
for juristic acts is always connected with the 
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variation in the legal doctrine sanctioned by the 
sovereign. On the theory that corporate per- 
sonality is a privilege flowing from the state, 
any conditions or restrictions may be attached 
to the gift that comes from the state by latter 
when desirable. Thus different rules govern 
the questions regarding capacity to contract so 
far as corporations are concerned, the rules 
depending on the source of incorporation. In 
the case of corporations created under the 
common law by the crown it appears that in 
general such a corporation can enter into all 
those contracts which are lawful to a natural 
man except those which from the very nature 
of the case are impossible for a group body ; 
if any restrictions are imposed they must in 
the case under consideration be sought for in 
the charter of incorporation. So Grant remarks 
“ the crown may even impose in the charter 
restrictions upon the incidental rights, privileges 
and powers of corporations ; but if it does 
not, then immediately on the corporation being 
erected all the incidents of corporations imme- 
diately attach ; and all other powers which 
a corporation exercises must be contained in 
the charter or claimed in virtue of immemorial 
usage or prescription which supposes a grant 
by a charter which has been lost (i). 

When the corporation is created by an 
Act of Parliament its contractual capacity is 

(i) Grant — On Corporation, p. 13. 
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narrowly limited. Nothing is lawful to such 
a corporation except what is expressly or 
impliedly allowed by the Act. Let me take 
two important cases in illustration of this rule. 
The first is an old case decided in 1855. It 
is known as Eastern Counties Railway Case. 
This was an appeal brought by the Directors 
of the Eastern Counties Railway Co. against 
a decree pronounced in favour of Hawkes the 
respondent in a suit wliidi he had instituted 
under the following circumstances. The Eastern 
Counties Railway Co., had been incorf>orate.d 
under a general Act for the purpose of making 
a line of Railway from London to Norwich. 
In the year 1847 the Directors of that Company 
applied to Parliament for the purpose of 
obtaining powers to construct a branch rail- 
way from Wisbeach to join the Great Nortlierii 
Railway at Spalding. This projected line 
was called throughout the proceedings ties 
Curvilinear Diverging line. Plans and sections 
of this proposed line were deposited in the 
usual manner showing its intended course. 
It appeared from these plans and from trie 
limits of deviation marked on tliem that the 
line would pass very near the respondent’s 
property of which the appellants proposed to 
take a considerable portion, including a part 
of his mansion house and conservatories. The 
respondent presented a petition in opposition 
10 the bill. The appellants in order to induce 
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him to withdraw his opposition entered into 
an agreement with him, sealed with the seal 
of the company by which they agreed to pur- 
chase his premises for £'8,000, to be paid 
within 18 months after the Bill should pass, 
and to pay him a further sum of £"5,000 as 
a compensation for his compulsory eviction 
from his property, and all the costs of making 
out a title. It was also proposed that the 
appellants would construct another line called 
the direct diverging line in such a manner as 
to form a junction with the A. N. and B. Rail- 
way at Spalding. The Act expressly prohibited 
the making of the proposed direct diverging 
line. In March 1848 the respondent delivered 
liis abstracts of title and in the autumn of 
that year he quitted his mansion at Spalding. 
In November 1848 the solicitor to the company 
vrote to say that the appellants thought of 
abandoning the Wisbeach and Spalding Rail- 
way and proposed that the respondent should 
keep his property and receive compensation. 
1 iie respondent insisted on the completion of 
lire ( ontract. After much correspondence he 
filed his bill in the Court of Chancery in 
wiiirh in set forth the above facts and prayed 
for a decree for specific performance. The 
Vice-Chancellor Knight Bruce ordered that 
the contract should be specifically performed. 
Against that order the appeal was brought. 
I'he Lord Chancellor said among other things 
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that one of the points insisted on by the 
Appellants was that that the contract was 
one into which they had no power to enter 
because it had been made for an object not 
within the scope of their original constitution. 
“ That object was the purchase of land for 
the purposes not of the original line, but of 
a new line, which new line at the date of 
the contract they had no authority to make. 
From the cases already decided it appears 
that the rule is firmly established that a 
company incorporated by Act of Parliament 
for a special purpose cannot devote any part 
of its funds to objects unauthorized by the 
terms of its incorporation, however, desirable 
such an application may appear to be.” (i) 
Although the case was decided on other 
principles it is an authority for the fundamental 
rule regarding the contractual limit of a 
statutory corporation. 

The next case is the case of Ashbury 
Railway Carriage Co. v. Rictre decided in 
1875. The facts were shortly as follows : — A 
company was registered under the Joint-Stoc:k 
Companies Act, 1862. Its objects, as stated 
in the memorandum of association were to 
make and sell or lend or hire railway carriages 
and wagons, and all kinds of railway plant, 
fittings, machinery, and rolling stock ; to carry 

(») (1855), 511 L. C. 3;? I (Clark’s). 
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on the business of mechanical engineers and 
general contractors ; to purchase, lease, work 
and sell mines minerals, land and buildings ; 
to purchase and sell timber, coal, metals or 
other materials and to buy and sell any such 
raeterials on commission on as agents. The 
directors agreed to purchase concession for 
making a railway in foreign country and 
afterwards agreed to assign the concession to 
a French Company. After much discussion 
it was held that such an agreement was void. 
Lord Selborne said “ the action in this case 
is brought upon a contract not directly or 
indirectly to execute any works, but to find 
capital for a foreign railway company in 
exchange for shares and bonds of that company. 
Such a contract in my opinion was not autho- 
rized by the memorandum of association of 
the Ashbury Company. The present and all 
other companies incorporated by virtue of tire 
Companies Act of 1862 appear to me to be 
statutory corporations. The memorandum of 
association is under that Act their fundamen- 
tal, unalterable law ; and they are incorporated 
only for the objects and purposes expressed 
in that memorandum. It was so held in the 
case of the East Anglian Railway Co., and in 
other cases upon Railway Acts which cases 
were approved by this House in the Eastern 
Counties Railway case ; and I am unable to 
see any distinction for this purpose between 
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statutory corporations under Railway Acts and 
statutory corporations under the Joint-Stock 
Companies Act of 1862.” (i) It may be added 
that a company authorized by statute to 
borrow money up to a certain amount cannot 
incur on the principle just stated a debt for a 
larger sum. 

The principle laid down in the above 
English cases has application in Indian Law 
whenever the contractual limit of Indian 
Companies becomes a subject for discussion. 
As most of the modern companies in British 
India are governed by the Indian Companies 
Act and the Indian Railways Act they may be 
taken as types of statutory corporations 
modelled on their English prototypes. 

Another point worthy of notice is that a 
corporation as such has no implied power of 
borrowing money nor is it entitled to incur 
any liabilities upon Negotiable Instruments 
except that it may draw cheques upon its 
current account at the bank. “A borrowing 
power may of course be confirred by the instru- 
ment of incorporation and if so it is usually 
limited in quantity and any one lending money 
to the corporation in excess of the authorized 
sum does so at his own risk.” (2) Thus in the 
River Dee Company case where the company 
was empowered to borrow upon mortgage of 

(0 L. R. 7 H. L. 693. 

(2) Smith — Law of Association, p. 57, 
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lands of the company any sums not exceeding 
^25,000, and the company borrowed more 
it was held that the charge on the lands of 
the “ River Dee Company” was invalid (i). 
When a corporation is formed for trading pur- 
poses an implied power both to borrow money 
and to incur liability is recognized as an 
essential characteristic of such a corporation 
(2). But public corporations do not fall under 
this category. 

Sometimes the question regarding the 
limits of juristic acts is complicated by the 
presence of a trust. It often happens that 
property is given to a corporation for the 
furtherence of^ certain social aims and a well 
defined class of individuals become beneficially 
interested in the administration of such pro- 
perty. The corporation in a like case is bound 
to observe the limits set not only by the general 
principles of contract law, but also those de- 
termined by the law of trusts. Thus to take 
an obvious example, if the trust property is 
administered in such a way that contracts 
connected with the administration of the pro- 
perty in question benefit persons who are not 
members of the class contemplated by the 
donor a breach of trust ensues and the benefi- 
ciaries strictly entitled can claim appropriate 
remedies. It will be seen later on that the 

(1) (1887), 36 Ch. D. 674. 

(2) Bateman Mid-Wales Railway Co,j (1866) j. C. P. 499. 
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doctrine of charitable trusts has played ah 
important part in the development of law 
applicable to corporate and quasi -corporate 
bodies (i). I now pass on to the rights and 
liabilities in tort so far as corporations are 
concerned. It will be necessary to refer to some 
historical questions in order to follow the 
development of law in this particular. 

In the introductory lecture, I have referred 
to a decree pro-pounded at the second council of 
Lyons in 1245. The opinion of Pope innocent 
as expressed in the famous council was the 
basis of general view with regard to the 
liability of a corporation both civil as well as 
criminal. Although the moderh doctrine of 
corporate liability has necessarily been exten- 
ded to include cases not contemplated in the 
13th century yet for the source of the legal 
rule as it obtains now one must hark back to 
the old times. 

When the Pope declared the punishment 
of corporations to be impossible in certain 
cases he did not forbid thereby all kinds of 
punishment. What he did say was that a 
universitas could not be ex-communicated be- 
cause a sentence of ex-communication upon a 
universitas would not be regarded by any one 
as a punishment executed on a corporate body, 
but on all the individuals composing it. So 


(i) Free Church of Scotland v. Overtoun, (1904) A. C. 515. 
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the practical necessity let to the opinion 
recognized in a decretal issued under the Pope 
innocent. It is necessary to remember that 
innocent was .not only a legislator, but also a 
lawyer. He justified and elaborated his 
doctrine in his famous apparatus or commen- 
farv on the first five books of the decretals. 
There lie has shown the reasons for adopting 
the view tliat the impossibility of ex-com- 
niunication does not mean that a corporation 
was not liable to a punishment of any type. 
It could not be ex-communicated for in the 
nature of things it did not satisfy the condi- 
tions that must pre-exist in order that ex- 
communication might be possible. It could 
not receive communion and consequently it 
could not be deprived of the power that it did 
not originally possess, just as one might say 
that .a corporation cannot be divorced because 
in the very nature of things it cannot marry. 
“Rut when English Lawyers went on to argue 
that because a corporation had no mind it could 
not be liable for an injury in W'hich malice 
was essential, they were forcing the obvious 
distinction into a region where it was entirely 
irrelevant. If logically worked out the theory 
would abolish all corporate libility, and not 
only liability iir those cases where the presence 
of some state of mind had to be proved. 
Physical acts are of necessity no less purely 
individual characteristics than are the mental 

32 
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conditions out of which they arise. Thus an 
assault or an ordinary libel in which it is not 
necessary for the plaintiff to prove malice must 
be the act of an individual no less than a 
malicious prosecution or a libel where the 
plaintiff has to prove malice. Even the 
authority of the individual asfent must be 
given to him immediately by some other 
individual. So the formula that corporations 
can only act through agents do^^s not really 
help us, fir the appointment of an agent is in 
itself an act ; and if this act also is performed 
through another agent the chain of agency 
seems to become infinite. It would seem in 
short that if we allow ourselves to wander into 
the region of metaphysics we are logically 
driven to a conclusion which would relieve 
corporations from all liability, not only in tori, 
but i?i contrart as \vell.”'(i) But it is well 
known that contractual liability was recognized 
in English law at a very early period. The 
classical writers such as Coke and Littleton 
admitted corporate liability in certain definite 
classes of cases. One must say that the English 
rule is based upon reasons of policy rather than 
noon a self-evident action of natural justice. 
Ti e English law started from tie mediaeval 
stan:l point, but allowed practica ' 'usidera- 
tb)!'s to varv the dogma of the dect etalists. To 
v/'Mi in (^xtent the modern doc r’ne differs 


(i; Smith — Law of A...'Ociations, p, 6o. 
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from the ancient one is easily seen by compaii - 
ing the dictum of a judge, in any recent case 
on torts vchere one of the parties is a corpora- 
tion, with the view of a text writer such as 
Kyd or Blackstone. 

A fundamental principle of liability in 
English Law sometimes makes persons answer- 
able for wrongs which have not necessarily 
been authorized by them. The reason is practi- 
cal. The only persons who can be proved to 
have committed or actually to have authorized 
unlawful acts or very commonly persons of no 
means against whom the remedy in damages 
would entirely be useless. If therefore princi- 
pals are made liable for the wrongs of their 
agents only when the latter have been actually 
authorized to cause injury to others it will be 
opening a door to fraud ; because nothing will 
be easier than to conceal the bond that unites 
the agent and the principal. Consequently 
men of straw if appointed to cause harm to 
others would answer the purposes of a distionest 
person who might like to cause injury to others 
without becoming liable for such an injury. 
Thus the English Law unlike the continental 
system (i), has not adopted the rule that a 
person “ who employs another to do any 
work is bound to compensate for any damage 
which the other unlawfully causes to a third 
party in the performance of his work. The 


(x) Smithy L. C, p. 62- 
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duty to compensate does not arise if the em- 
ployer, has exercised ordinary care in the selet> 
tion of the employee and, where he iias to 
supply appliances or impliments or to 
superintend the work, has also exercised 
ordinary ciire as regards such supply or 
superintendence or if the damage would have, 
arisen notwithstanding the exercise of such 
care”(i). In fact the English principle has 
been extended so widely of late that a 
solicitor has been held liable for a i gross 
fraud committed by his clerk upon a client 
wholly for the benefit of the clerk (2). It is clear 
that the liability for wrongful acts is indepen- 
dent of any question of moral blame. At least 
this is the law in England. And it may be said 
that here in India the same principle obtains 
because there is no separate Indian .Act govern- 
ing torts at tiiere is in the case of crimes, riie 
Indian Law of torts is practically'^ the same as 
the English Law. riierefore, tlie authority of 
the English cases may safely be followed wlien 
tliere are no specific Indian decisions. 

The funderaental rule regarding the liabi- 
lity in tort is as, I have just now explained, 
based on practical considerations. In a large 
majority of cases the question is to determine 
whicliof the two innocent parties ought to bear 
the loss occasioned by the wrongful act of a 

! t) German Civil Code, S. 31. 

IJyod Graro Stnith K' Cn., (tQiO) A. C. 710. 



LECTtJRE V. 


353 


third party. No considerations of persona! 
negligence or other moral guilt are allowed to 
determine the choice as such considerations 
entail miscarriage of substantial justice. Of 
course it is agreed that the actually guilty 
parties must pay, but if it happens that the 
party who is morally to blame is unable to 
pay, then the liability has to be shifted on to 
another independently of the fact that the 
latter was morally blamel^^:. If this be so the 
perplexing questions, that^^m time to time 
have arisen, regarding the moral guilt of a 
corporate body, and the difficulty of imputing 
malice to it, appear to be based on a metaphy- 
sical theory foreign to jurisprudence. In fact 
the unhappy term malice has caused trouble 
in cases which would have been perfect!} 
simple, but for the application of this variable 
word. Thus in Citizen’s Life Assurance Company 
v'. Brown it was held by the Privy Council 
that “ that a corporation cannot be said to be 
incapable of malice so as to be relieved of lia- 
bility for malicious libel when published by its 
servant acting in the course of his employ- 
ment.” In this case the doctrine of malice gave 
the judges in the Supreme Court of New South 
Wales some trouble when they tried to apply the 
general doctrine to a corporation. But the 
Privy Council .ludges took a practical view 
and ruled out the speculative problems as 
irrelevant. Lord Lindley^ in deliv'ering the 
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judgement of the court said “if it is once 
granted that corporations are for civil purposes 
to be regarded as persons, i.e., as principals 
acting by agents and servants it is difficult to 
see why the ordinary doctrines of agency and 
of master and servant are not to be applied to 
corporations as well as to ordinary individuals. 
These doctrines have been so applied in a great 
variety of cases, in questions arising out of 
contract, and in questions arising out of torts 
and frauds ; and to apply them to one class of 
libels and to deny their applications to another 
class of libels on the ground tliat malice cannot 
be imputed to a body corporate* appears to 
their Lordships to be contrary to sound legal 
principles. To talk about imputing malice to 
corporations appears to their Lordships to 
induce metaphysical subtilities wliicli are need- 
less and fallacious.” (i) 

The theory of corporate liability in torts 
IS clearly connected on modern view with the 
theory of liability of principals for the acts of 
agents or of masters for the acts of their ser- 
vants. In either case the doctrine of negligence 
has given place to the doctrine of insurance 
against wrongs of a specified type. As it was 
remarked in Barton’s Hill Coal Co. v. Reid that 
the master is put in the position of being com- 
pelled to guarantee third persons against all 
hurt arising from the carelessness of those acting 


(!) (*Q04> A. C, p. 4a6. 
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under his orders in course of his business (i). 
In the case of corporations it is this doctrine 
writ large. The corporate liability is the result 
of the application of a wider law of agency. 
The forgetfulness of this simple fact has given 
rise to unnecessary difficulties in certain cases 
and has led some to remark that a corporation 
is not liable if the wrong complained of is an 
ultra vires act. 1 may take the famous case of 
Pulton V. The London and South-Western 
Railway Co. which is the source of this mislead- 
ing statement. There the plaintiff having 
taken a horse to an agricultural show by the 
defendants’ Railway, was entitled under 
arrangements advertised by the defendants to 
take the horse back free of charge on the 
|)roduction of n certificate. The plaintiff 
iccordingly produced .a certificate, and the 
horse was put into n box without payment or 
liooking. and tlie plaintiff having taken a ticket 
for himself proceeded by the same train. At 
the end of tlie journey the station master 
demanded payment for the horse and the 
plaintiff refusing to pay was detained in custody 
hv two policemen under the orders of the 
station master, until it was ascertained by 
tele^frapli that all was right. An action having 
been brought against the defendants for false 
imp! isi-)nment it was held that the Railway 
Corr. panv had power to apprehend a person 
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travelling on the railway without having paid 
his own fare, but had power only to detain the 
goods for non-payment of the carriage ; conse- 
quently as the defendants themselves would 
have had no power to detain the plaintiff on 
the assumption that he had wrongfully taken 
the horse by the train without paying, there 
could be no authority implied from them to the 
station master to detain the plaintiff on this 
assumption and they were therefore not liable 
for this act of the station master. Mow it 
has been supposed that this case seems to 
exempt corporation from all liability when 
torts done by them arise out of ultra vires acts. 
But in reality the case is an authority provid- 
ing a test for determining whether there has 
been an implied or expressed authorization. 
“ Had the agent authority to do the class of 
acts out of which the wrong arose ? The burden 
of proving the affirmative rests upon the plain- 
tiff. So in Pulton’s case the plaintiff clearly 
t ould not show that the station master had 
express authority to arrest him, and there was 
no evidence that the company had impliedly 
authorized him to do an act beyond the powers 
of the corporation itself." (i) 

It is well settled that in case an agent has 
a general authority to do a class of acts the 
( orporation will be liable if the agent uses that 


(i) Smith — On A^'sociations, p. 67 
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authority to the detriment of a third party, for 
example, if a station master arrests a person on 
a false charge of travelling without a ticket the 
railway company will undoubtedly be liable 
for the wrongful acts of its agent the station 
master i ). 

An important question regarding corporate 
liability for an act essentially ultra vires, but 
authorized to be committed by an agent, has 
recently been settled in Campbell Paddington 
Borough Council (2). The plaintiff was in pos- 
session of a house in London from the windows 
of which there was an uninterrupted view of a 
part of a certain main thronghfare along which 
it was announced that a public procession was 
to pass. One G agreed to take and pay for 
seats in the first and second floors of the house 
in order to see the procession. The defendants, 
a metropolitan borough, in pursuance of a 
resolution of their council to that effect, caused 
a stand to be erected across a certain highway 
(in which the plaintiff’s house was situate) to 
enable the members of the council and their 
friends to view the procession. This stand 
was a public nuisance, and it obstructed the 
view of the main thronghfare from the windows 
on the first floor of the plaintiff’s house. G 
when he saw the stand in process of erection 
asked to be released from his contract as to the 

(i) Bailey v. Manchester, etc,, Ry. Co., (1B73), L. R. 7 C. P. 415. 

(2) ( 191 1 ) I K. B. 869 
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seats on the first floor, and the plaintiff think- 
ing it would be unfair to hold him bound, 
released him. Several other persons came to the 
house to apply for seats, but when they saw the 
obstruction refrained from taking seats. In an 
action by the plaintiff to recover damages for 
the wrongful interference witli the use and 
enjoyment of her house and the special loss she 
had sustained by the wrongful act of the defen- 
dants it was held that she was entitled to 
recover as damages the profit which but for 
the defendant’s act she might have made by 
letting the seals. Avory, J. said “ It J)as been 
suggested that the defendants, the Mayor, 
Aldermen and Councillors of the Metropolitan 
Borough of Paddington, being a corporation 
are not liable because tlie Borough Council liad 
no legal right to do wliat they did and there- 
fore tiie ( orpoiation cannot be sued. I'lub 
stand was erected in {)ursuance of a former 
resolution of tlie Borough Council. To say 
that because the Borough Council had no legal 
right to erect it, therefore the corporation 
cannot be sued, is to say that no corporation 
can ever be sued for any tort ui wrong. The 
only way in wliich this corporation can act is 
by its council and the resolution of the council 
is the aullientic act of the corporation. If the 
\'iew of the defendants were correct no company 
could ever be sued if the directors of the 
company after resolution did arr act whicli tire 
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( Onipany by its Memorandum ol AssociMliffri 
had no power to do. That would be absurd. " 
The defendants consequently were held liable. 

In general the present law regarding 
liability in tort may thus be summarized. A 
corporation aggregate is liable to be sued for 
any tort provided that it is a tort in respect of 
which an action would lie against a private 
individual and the person by whom the tort is 
actually committed is related to the corporation 
as an agent is related to his principal. Thus 
an action will lie against a corporation for 
assault, (i), for negligence, for nuisance, for 
false imprisonment, for infringement of a patent, 
for keeping a dangerous animal, for fraud, for 
malicious prosecution and libel. It is not 
necessary to prove express authority to commit 
the tort, ft is sufficient to show that an 
authority to commit the act may be inferred 
from the nature of the agent’s employment ; 
where the secretary of a company fraudulen- 
tly applied the corporate seal and forged the 
signature of a director to a certificate, which 
it was within the course of his authority and 
duty to prepare and get completed, the company 
was held responsible (2), In some cases even 
when there is no authority express or implied 
the co rporation may render itself liable by a 

(1) Eastern Counties Rail Co. v. Broom. Green r. London General 
Omnibus Co, Joff v. Great Northern Hail Co. Betts v, DeVitre. Cornford 

Carleton Bank Ltd., Whitfield v. S. E. Rail Co., —-Haisbury- 
Laws of England Vol. 8 pp., 386, 387. 

(2) Halsbury— Laws of England, Vol. 8, p. 38S. 
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subsequent ratification wlien the act complain* 
ed of is c:apable of being ratified by the 
corporation. Thus in Cheetham v. Manchester 
Corporation (i) it was held that acts proper to 
be performed by a corporation aggregate if done 
by its permanent officials and agents in its 
name are to be regarded as the acts of the 
corporation on subsequent ratification. So 
where a servant of a corporation authorizes a 
person to take possession of a piece of land 
belonging to it and subsequently another 
servant of the same corporation serves him witli 
notice to give up possession it may rightly be 
left to the jury to infer that both servants are 
duly authorized by the corporation so to act 
notwithstanding that no lease or notice or 
appointment of the servants as agents under 
seal be produced. Where, however, a c'.orpora- 
tion acting in exercise of statutory powers 
commits a wrong which would render an 
individual liable, the corporation would be 
exempt from liability if it was clear that the 
legislature intended to authorize the doing of 
the act and to render it not actionable. 

Correlative to the liability there is the 
right that empowers a corporation to sue for 
any tort except for torts of a purely personal 
nature ; c.g. a corporation may sue for a libel 
affecting its property but not for a libel merely 
affecting personal reputation, it can maintain 

(i) (1875) L. K., joC^ P. 240. 
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an action for a libel reflecting on the manage- 
ment of its trade or business when the words 
complained of attack the method of conducting 
the affairs of the corporation, or accuse it of 
fraud or attack its financial position (i). 

So far as the civil law rights and duties of 
a corporation are concerned it is noticed that 
the ancient theory has been fundamentally 
changed. Tlie modern needs have called for 
an amplification of the older doct rine suppor- 
ted by metaphysical considerati ons. The ten- 
dency is to replace metaphysics by the principle 
of public. f)oiicy. This march towards practical 
ends is apparent in criminal law as well so far 
as the liability of corporations for crimes is 
concerned. 

Before entering into the tpiestion of criminal 
liability of a corporation it is necessary to 
advert to certain principles that show the 
specific difference between the nature of civil 
and criminal liabilities in general. By the 
principles of criminal law it is of the essence of 
a crime that it should be connected with mens 
rea. The doctrine that underlies penal rules 
is summed up in the dictum fact us non fac it 
retnn nisi mens sit rea. The Indian Penal Code 
lias recognized this principle which developed 
in England through the course of several 
centuries. Now in ordinary cases where a 

(!) South Hetton Coal Cu., r. iN. E. New:; Association. Halsburv 
) c. p. 390. 



362 


LAW OF CORPORATIONS. 


speciflic mentality is necessary for a given class 
of crimes a corporation may be taken as in- 
capable of such crimes. Thus it was laid down 
in Sutton’s Hospital case (i) that a corporation 
cannot be guilty of treason. Likewise it 
has been held that bodies corporate cannot be 
guilty of murder or incest although the indivi- 
duals comprising these bodies may be guilty 
of such felonies ( 2 ). 

If the principle had been extended inde- 
hnitely it would have been impossible for a cor- 
poration to be criminally liable in majority of 
instances where an individual person would be 
liable. But 1 fiav^e already explained to you 
that the English system at least has adopted 
with regard to liability in torts a severe rule 
which holds a principal responsible for all 
wrongs committed by his agents acting within 
the scope of his employment, without consider- 
ing whether or not any blame attaches in the 
particular case to the principal himself. One 
result of this theory has been to make the civil 
liability of corporations co-extensive with that 
of natural legal persons. Once, however, a 
departure from the old track having taken 
place no reason has restricted a further devia- 
tion in order to bring the criminal liability of 
corporations to nearly the same level with civil 
liability. The development of the principle of 

(1) (1612) 10 Co, Rep. 23a, 

(2) R. t>. B. & G, Rail. Co. (1842) 3 Q. B. 223. 
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criminal liability has been naturally slower 
than its counter part ; the main reason for this 
tardiness being the difficulty of getting a satis- 
factory solution to the apparent vicariousness 
that seems more perplexing in matters crimi- 
nal than in matters civil ; for example, in the 
case of torts the doctrine of agency leading to 
the theory of insurance served as an explana- 
tion of the rule that made no distinction be- 
tween a corporation and an individual when 
public policy' required that they both should be 
placed in the same category’ so far as wrongs 
are concerned. But when one comes to the 
question of criminal liability this simple solu- 
tion is not available. A man in general can- 
not be punished criminally for the acts of his 
agent merely on the ground that they were 
committed in the course of the latter’s employ'- 
ment. riie liability in criminal matters is of a 
personal kind and it is well settled that in 
order to obtain conviction some degree of 
personal participation must be shown. There 
is a famous Englisli case (i) which shows that 
this principle was recognized in England as 
early as the middle of the i8lh century’. 
There the warden of Fleet Brison was indict- 
ed for tlie murder of a prisoner who had been 
killed by confinement in an unhealthy cell. 
At the time in question the prison was in the 
charge of a Deputy' appointed by the warden 

(i) R. V. Huggins, (*73^), 2 Ld. R.iym 1574. 
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and the warden was taking no part in the 
management of the place. The Court of 
King’s Bench held that a verdict of murder 
could not be sustained. Raymond, C. J. said 
“ he shall answer as superior for his deputy 
civilly, but not criminally. Because if an act 
done by an under officer unless it is done by 
the command or direction or with the consult 
of the principal, the principal is not criminally 
punishable for it” (i). The general effect of 
this doctrine was that until the beginning of 
the 19th century it was an established rule 
that criminal liability could not be brought 
home to a corporate body. So Blackstone 
says following Coke that a corporation cannot 
commit treason or felony or other crime in its 
corporate capacity. But such a sweeping 
statement is untrue in modern law. In fact in 
tlie first decade of the 19th century tlie cor- 
poration of Stratford-on-Avon was prosecuted 
successfully on the criminal negligence of 
repairing a bridge. Again in the case of Tlie 
Birmingham and Gloucester Rail. Co., it was 
expressly recognized that the indictment 
brought against the company for their failure 
to build certain arches in compliance with 
their statutory duties was good notwithstand- 
ing the objection raised by the defence that an 
indictment could not be brought against a 


(1 } 10 Rep. 32. 
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< orporation (i). This was decided in 1842. 
Four years later th.: famous case of Great 
Northern Railway carried the doctrine a little 
fiuther. There an indictment was framed 
against the Great Northern Railway for creat- 
ing an obstruction on the highway. Defence 
attempted to distinguish this case from the 
one decided in 1842. It was argued that an 
indictment would not lie for active wrong 
doing because the authority of the Birming- 
ham & Glousces^ Railway Co. case governs 
non-feasance merely and not mis-feasance. 
I.ord Denman, however, observed that the 
principle of tlie earlier case applied to the 
one in question because “Many occur- 
ences may be easily conceived full of annoy- 
ance and danger to the public, and involving 
blame in some individual or some corporation, 
r<!’ whicVi tlic most acute person could not 
clearly define the cause or ascribe them with 
more correctness to mere negligence in provid- 
ing safegaurds, or to an act rendered improper 
l)y nothing but the want of safegaurd. If A is 
authorized to make a bridge with parapets, 
iiut makes it without them, does the offence 
consist in the construction of the unsecured 
tiridge or in the neglect to secure it?” (2) 

The law of Blackstone’s day is not wholly 
the law of the present day as the decisions just 

{i ) (iS4:>) 3 y . G 223. 

OS-t'j), 9 Q. B. 315 



jCS law of GO.KPORATIONS. 

now referred to show. It is true that a 
corporation cannot be prosecuted for murder, 
treason, and many otlier felonies, but it is 
equally true that in certain classes of crimes 
where Mens rea of the highest category is not 
necessary for liability, a corporation may figure 
as an accused and is liable to be punished 
criminally like a natural person. 'Fhe cases 
that determined the line separating criminal 
liability from criminal non-liability are mostly 
very recent. It may be usefu^lo notice one or 
two of these in order to perceive the changes 
that have been brought about in the doctrine 
of criminal liability of a corporation. In 1909 
the Court in tlie case of Hawke v. !•). Hulton 
Co., Ld., dex'ided that a Joint Stock Company 
incorporated under the Companies Acts could 
ruit be convicted of an offence under S. .f r of 
tlie I.otteries .Act of 1823. This Act enact:, 
among other things that “ if any person shall 
publish any proposal or scheme for the sale of 
chances in a lottery, not authorized by the Art 
of Parliament, such person shall for every such 
offence be deemed a rogue and vagabond and 
sliall be punished as such.” Fhe punishment 
was imprisonment for the first offence and 
imprisonment and whipping for a second 
oftence. Under S. 4 of the Summary Jurisdic 
tion Act, 1879 a fine might be imposed instead 
of imprisonment. Here an information was 
preferred by Hawke the appellant under 4 Geo, 
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IV Chap. 60 against Hiilton & Co, Ltd., the 
respondents, for that they on June 3, 1908 in the 
City of Manchester did unlawfully publish a 
proposal and scheme for the sale of cliances in 
a certain lottery not authorized by any Act of 
iVirlianient, to which, a lottery known as Ideas 
Lime-ricks contrary to the forrh of the statute 
in that case made and provided. The question 
law for the consideration of the court was 
whether the respondents being a body corporate 
could be convicted as rogues and vagabonds 
under the Lotteries Act, 1823. Darling, J. said 
‘ it is perfectly plain that the word person as 
used in the Lotteries Act, 1823, might include a 
body corporate unless a contrary intention 
appears. The question therefore is, does a 
• ontrary intention appear? The intention 
must be contrary to the supposition that a 
limited company may be imprisoned, or fined 
tf the magistrate thinks that imprisonment is 
not an appropriate punishment. I he question 
IS mainly one of interpretation, and I have come 
10 the conclusion that a contrary intention does 
appear In my view the words “ rogue and 
vagabond ” are wholly inappropriate as applied 
to a limited company. When the Act of 
Ljeorge IV was passed the words “ rogue and 
vagabond ” meant something definite and cer- 
tainly did not mean a limited company. I'he 
hderjiretatioii Act, 1889 does not say that tlie 
void pers'jii shall always Include corporations, 
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In my opinion the word “person” in the Lotteries 
Act does not include a limited company in the 
sense that a limited company is liable to be 
brought before any two or more justices of the 
peace and adjudged rogues and vagabonds’ll). 
On these grounds it was decided as 1 have 
already mentioned that the company could not 
be convicted as a rogue and vagabond although 
it might be liable to a pecuniary penalty under 
another section of the Lotteries Act. You have 
no doubt observed that the apjplication of tin 
theory of personality had led to this important 
practical consequence. The ne.xt case tliat 1 
shall take up shows a further development o! 
the doctrine under consideration. In this case 
Freethand Pocock, Ltd., a Joint-Stock Company 
incorporated under the Companies Act vva- 
summoned for adulterating milk. Under tlie 
Sale of Food & Drugs Act, 1899 it is. ena<. ted 
that every person who in respect of an article 
of food or drug sold by him gives to the pur 
chaser a false warranty in writing, shall be 
liable to a fine unless he proves tliat wlien lu 
gave the warranty he had reason to believe Ihai 
the statements or descriptions contained therein 
were true. Lord Alverstone, C. j. said “ where 
a person is capable of giving a warranty lhai 
person is liable to a fine. There is no reason 
why a warranty should not be given by a ( or - 
poration. It can give a warranty tlrrougli its 

(I) . 1909'! 2 K B. I*. 97 



LfeCTbKE V. 


269 


agents and through its agents it can believe or 
not believe as the case may be that the state- 
ments in the warranty are true. A similar 
point has been raised in cases concerning the 
liiibility of a corporation in actions which in 
the case of an individual would involve an 
inquiry into a state of mind such as fraud, 
libel, or malicious prosecution. It is well 
settled that a corporation may be liable in all 
those actions” ( 1 ). Here we see tliat principle 
of liability for criminal acts has been further 
extended in order to bring the corporations 
within its limits. It has been remarked, how- 
ever, that tlie opportunities of development in 
tliis direction have not yet been fully exhausted. 
Mr. Carr remarks ” since it is possible to hold 
a corporation criminally liable in certain classes 
of cases which result from negligence it may be 
that in time the courts will so far extend the 
priiK'iple as to hold a corporation indictable 
lor man — slaughter where negligence causes 
death”(2). Of course no specific instance can 
as yet lie given from the English or Indian 
decisions on this point ; but it may be interesting 
that in .Manitobif a laundry company was 
nidicted in iqoo for the man — slaughter of a 
woman who had been killetl bv contact with 
unprotected macliinery under circumstances 
involving the company in criminal negligence. 

(*) <1911), d K l>. 8j6. 

( 2 ) C J a r r — * 0 1 1 C .'or f > o rati o n s , p . 9 / , . 
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The defendant company was, however, acquitt' 
ed because the main difficulty accord iu<i to; the. 
law of the land was concerned with the ques- 
tion of punishment. MaiKslaugiiter is punislia- 
ble in Manitoba witli imprisonment for life and 
the judge was unwilling m the absence of 
precedent to inllict such a punishment on a 
company(T). 

A point to be noticed in this counecti<:)n is 
that most of the acts involvung criminal liabi- 
lity even wlien done by a corporation are 
prohibited by a statute. 'I'lie principles that 
settles the liability or non-liability in such 
cases ouglit to be of universal a[»plicatiou. At 
least one might say tliat the rule of English 
law would be followed if occasion arose in 
India to determine the question of liability of 
a ' orporation under circumstances similar to 
those that iiad already prevailed in the Englisli 
cases. The rule regarding the violation of a 
statutory condition entailing criminal liabilitv 
has been well expressed by an American Judge 
“ when a statute in general term prohibits tlie 
doing of an act which can be performed by a 
corporation and does not expressly exempt 
corporations from its provisions, there is no 
reason why sucli statute sliould be construed as 
not applying to them, when the punishment pro- 
vided for its infraction is one t liat can be inllicted 
on a corporation (e.g. a fine). If the law were 

()} R ¥», Great WT.stetin Laimdry (!Oc, Ifi Maniluba Rf5port:5, f>D 



t.ECTDR« V. 


271 


! apable of tlic construction contended for by 
the defendant in this case, viz., that the com- 
pany which had violated a statute regulation 
the conditions of labour in factory was not 
liable criminally ; the result would be that a 
corporation in contracting for the doing of an^* 
public work would be given a privilege denied 
lo natural persons ” (2). 

The law regarding penalties for criminal 
offences so far as modern corporations are 
concertied may now be summarized as follows— 
a corporation cannot be indicted for a crime 
that is punishable with death or imprisonment, 
but it can be indicted where the punishment 
is a tine. In the case of offences where certain 
acts are forbidden by law under a penalty 
and possibi}' under a pers')iial penalt\' in 
default of payment of a fine and where the 
offender is liable to a penalty whetlier lie had 
any Mens rea or not and whether 01 not he 
intended to commit a breacli of the. law, a 
■ orporation which in fact has done the act 
forbidden through its agent or servant is res- 
ponsible and liable to a i>enalt_v (3). 

There are r:ertain matters relating to legal 
proceedings which are some times discussed 
under powers and liability of a corporate body, 
iait these topics refer to the detail rather than 
the principle of the law of corporations, e.g., 

( 2 ) (1898) 86 I'fii, Rf'p ,! 04 - 

.3) Hal.b u r ) A i f i ui poi iit iiin 
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such questions as whether a corporation is 
entitled to prove a debt in bankruptcy procee- 
dings by the affidavit of a person duly 
authorized by a general power of attorney, 
whether a limited company may be ordered to 
give security for costs, etc., need not detain us 
here. 7'he only topic of general interest in this 
matter is that of ultra vires which will be 
discussed in a subsequent lecture. I pass on 
to discuss the question regarding the dissolu- 
tion of a corporation. 



NOTE ON EECTURE V. 

In connekion with the powers and lia- 
bilities of a corporation reference has already 
been made to the legal capacity (Rechtsfahig- 
keit) of corporate' bodies generally.' The 
following remarks of Gierke are worthy of 
notice.' ^ ^ . 

The corporation a^ a group-person is 
clothed with rights and bound by duties. 
These may be put under three heads 1:^ — 

(1) Collective-rights.— Every corporation 
grows out of the relationship that it bears to 
the individuals or united persons that form the 
collectivity. As a corporation it has collective 
rights and duties which have no reference to 
those of the individuals forming the group- 
body. However varied the different classes of 
corporations may be they all agree in this 
characteristic of possessing a corporate right 
and a corporate duty. All the corporate rights 
and duties form in their totality the corporate 
domain. The corporate domain is split up 
into smaller regions of corporate autonomy, 
jurisdiction and administration in reference 
to matters affecting the corporation. Corpora- 
tion as a corporation consequently is a subject 
of collective rights and duties. 

( 2 ) Class-rights . — Every corporation has 
specific rights and duties that mark out its 

35 
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position in the class of corporations : Thus the 
state as a corporation is a subject of public 
rights. The trading corporations have rights 
and duties appended to their position as such. 
The special powers and priviliges of private 
corporations are instances of class-rights. 

(3) Individual-rights . — Finally a corpora- 
tion as a person has rights and duties compar- 
able to those of an individual. From this 
standpoint the corporations may be placed 
on the same footing with the individuals. Per- 
haps it is this peculiarity that has led to so 
much confusion with regard to the reality of 
corporate personal! ty. On the other hand 
the realistic theory has no better support 
than this specific feature of corporate rights 
which equalises corporations to individuals, 
(cf. Gierke — Genossenschaftsrecht. III. 372). 



LECTURE VI. 

Dissolution. 


The very incident that according to clas- 
sical writers distinguishes a juristic person such 
as a corporation from a natural person is the 
normal immortality of the group-body. At 
one time this was so much so that it used to 
be said that even the legal sovereign could not 
create a corporation at common law for a 
limited period. In course of time, however, the 
rigidity of the rule had to be relaxed. With 
the growth of commerce corporations of diffe- 
rent types began to appear and the archaic 
incident of immortality had to give way under 
certain circumstances. Although generally 
speaking there is no reason why a corporation 
should not last as long as the state that has 
created it, yet it is found that it is necessary to 
recognise the extinction of corporate bodies 
for several reasons. Accordingly the condition 
of law and fact that ends the capacity of the 
body corporate to act as such and extinguishes 
all the legal relations subsisting in respect of 
that corporate body is called dissolution of 
corporation. I may proceed, without entering 
into questions of antiquarian interest, at once 
to discuss the causes and the general effect of 
a dissolution so far as modern corporations are 
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concerned. It is obvious that the rules regard- 
ing the causes of the dissolution of the older 
types of corporations^ such as a dean and 
chapter or a college, are not; parallel to those 
obtaining in the case of more recent corpora- 
tions like banks, railway companies, 6tCi, but 
the dissimilarity isiapparent in the matters of 
detail only . • Xherefore Ibe " general rhles may 
be- taken' up as applying to- niajority of cases, 
exceptiorts bMrig recognised when they call for 
partictilat' notice.^' ‘ ■' ' - '■ ' 

AcCorfiing'-- to Blackstone a corporation 
m&y be‘ •dissolved in One -of the following 
Ways: — (a) by Act of 'Parlianrent ; (b) by 
natural death of all its mOmberS ; (c) by sur^ 
render of its franchises into the hands of the 
king ; (d) by forfeiture of its charter through 
negligeqipe or abuse of its franchises. ' In other 
words some of the methods of extihetion may 
be 'called natural and others violent. Thus 
when a corporation gives up of its own will 
its corporate powers if commits a suicide so to 
say. ■ ' ' 

The statement of Blackstone requires 
modification in the case of Tiiodern business 
corporations because the legislature cannbf 
repeal the charter of a corporation ufiless the 
power to do so Was reserved when the corpora 
tion was created. Again joint stock companies 
are not necessarily dissolved by the death of 
members^ because -the shares of the Stock ih 
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suchil corporations pass on the idjeath of the 
holders to : their personal representatives or 
legatees. In fact liquidation proceedings and 
the rule of quo- warranto have necessitated 
some review of the older doctrine regarding 
the dissolution of a corporation aggregate-' 
As an example of modification ' of the classical 
rules may be mentioned the method of dissolu- 
tion of a joint-stock corporation. A joint-stock 
corporation is dissolved in one of the follovving 
ways— -(a) by an act of the legislature repealing 
or withdrawing its charter provided the legis- 
lature in granting the charter has reserved the* 
power to repeal the same but not otherwise ; 
(b) by the expiration of time* limited in its 
charter for the continuance of its corporate 
existence ; (c) by the happening of some con*- 
tingency prescribed in its charter ; (d) by the 
failure or loss of some integral part of the 
corporation, so that it can no longer exist ; (e) 
by a surrender of its charter if the surrender is 
authorized or accepted by the state ; (f) by the' 
forfeiture of its charter in a judicial proceeding 
by the state. ' c ■ 

As the raariagement of corporatiohs under 
modern systems of law is confided to a board 
of directors acting through a Committee or in 
conjunction with a supervising council the 
tendency has grown in almost ail countries to 
adopt more or less kimilar rulefe for dissolution. 
To understand the position that the Indiati 
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system occupies in the modern juristic sclieme, 
it is necessary to pass under, review the existing 
laws regarding dissolution in some of the 
European coun tries. In the following trading 
corporations are taken mainly as illustrating 
the general principles. 

France , — The dissolution of corporations 
is not regulated in the commercial code nor in 
any succeeding statute. Certain provisions 
applicable to Associations generally are appli- 
cable also to corporations. Thus the expiration 
of the peri od when a corporation is expressly 
created for a limited period effects a dissolution. 
The general meeting of the shareholders by its 
power to alter the corporate statutes has the. 
indirect power of accomplishing a dissolution. 
The law of 1867 provides other methods of 
dissolution, e.g., in the event of an impairment 
of the capital stock to the extent of three quar- 
ters the directors are compelled to call a 
general meeting of all the shareholders and 
the shareholders may then decide whether the 
corporation shall, be dissolved. The general 
meeting has power to continue the corporation 
notwithstanding the impairment of its capital. 
If the directors fail to convene the meeting as 
provided by law any interested party may 
demand the dissolution of the corporation 
before the courts. 

Any party may demand a dissolution of 
the corporation if , the , number , of the share- 
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holders has been reduced to less than seven and 
remains so reduced for a peiod of at least one 
year. The article 61 of the Law of 1867 requires 
that all documents and* dMiberations having 
for their object the dissollftion of a corporation 
shall be published. Thus publication is 
essential only in the event that the dissolution 
occurs through the voluntary act of the share- 
holders, e:g., a change in the corporate statutes 
respecting the duration of the corporation. 
No publicity would, however, seem to be 
required where the corporation is dissolved 
automatically, e.g., expiry of time. It has even 
been doubted whether a decree of dissolution 
pronounced by a court requires publication (i). 

French Law lacks any express provision 
relating to the process of liquidating a corpora- 
tion. The general principles of law and such 
rules as are deducible from the very intent of 
the liquidation seem to determine the process. 

In general it may be stated that the court 
will be governed by the will of the shareholders 
in the appointment of liquidators, provided 
there be substantial agreement ; in the absence 
of which the court will appoint its own 
liquidators. In Paris there exists a syndicate 
of professional liquidators under the supervision 
of the Tribunal of Commerce from whose 
number the liquidators of corporations are 
customarily chosen. 


(i) L^on-Ceanet Renault— Manual DeDroit Cgmmercial, p. 245, 
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’ , The equitable' prificipAfes devdSoped by i Ihe 

French Courts, . nPt any specific provisions pt 
the statutes, must be relied , upon to sa,feguard 
the in terests of stOclcrbolders land cried i tors 
during the period of liquidation. The board 
of directors continues to ejtercise its functions 
notwithstanding the appointment of ' liqui- 
dators. But the courts have held that the 
functionns of the auditors cease as soon as 
the corporationi has entered the period of 
dissolution ( I : 

It may be noted that although nothing in 
the bankruptcy provisions of the commercial 
Code or in the special Law of 4th March 1889 
relative to judicial liquidation, compells a 
corporation to dissolve in the event of insol- 
vency, yet bankruptcy proceedings may often 
destroy the every purpose for which the corpora- 
tion was created, taking away all its property 
and leaving it a mere shell. Under such cir- 
cumstances the dissolution of the corporation 
will be decreed upon the request of any party 
in interest. 

Germany.— The causes for the dissolution 
of a corporation according to the German 
Commercial Code are — (a) : the limitation of; 
its duration as fixed in the articles, (b) a re- 
solution of the general meeting adopted by a 
majority of three quarters of the outstanding 
capital stock, (c) the initiation of bankruptcy 

(i) Lyon-Caenet Renault, loc. cit., p. 909. 
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proceedings. The Code also speaks of other- 
grounds for dissolution without mentioning 
them specifically. The commentators have 
interpreted this to refer to causes such as merger, 
the abandonment of the situs within the 
state, amortization of all outstanding capital 
stock. 

The nullification of a corporation is to be 
distinguished from its dissolution although it 
is expressly provided that for the purpose of 
liquidation the same provisions apply to 
nullification as to dissolution. Except in the 
case of dissolution on account of bankruptcy 
it is the duty of the managers to give notice 
to the Commercial Registry that the corpora- 
tion is about to be dissolved for the specific 
cause provided by law. In default of such 
registration of notice innocent third parties are 
not affected by the dissolution. After the 
proper basis for dissolution has been estab- 
lished, the corporation exists only for the pur- 
pose of liquidation, and is subject to the rules 
of the code made specifically applicable thereto. 
Liquidation in the event of bankruptcy is 
conducted according to the bankruptcy statute. 

Liquidation is regularly conducted by the 
members of the directorate, as liquidators, 
unless the articles of association or a resolution 
of the general meeting has designated other 
persons. Stockholders who have held their 
shares for a period of six months are protected 

3 ^ 
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against an unfriendly management. Holders 
of stock for the period mentioned and repre- 
senting at least one twentieth of the capital 
stock may, for good reasons shown, request the 
court to appoint liquidators. The court may 
under the same conditions remove liquidators 
already appointed and the general meeting 
may also recall liquidators not appointed by 
the court. 

The liquidators must notify the creditors 
to prove their claims and must reduce the. 
property of the corporation to money. The 
amount left over after payment of debts is 
divided among the stockholders in the usual 
way according to the class of the security. 
In carrying out the liquidation, the liquidators 
are subject to the same control on part of the 
supervising council and to the^ same degree 
of civil and criminal responsiblity as directors 
of a corporation prior to dissolution. The 
distribution amongst the stockholders may be 
made only after notice to the creditors to prove 
that their claims have been three times pub- 
lished in the official newspaper and one year 
has elapsed thereafter. If a person known to 
be a creditor has failed to prove his claim the 
amount of the claim must be deposited. If a 
proved claim is disputed or if performance of 
the obligation is impossible at the time security 
must be given to the creditor before distribu- 
tion. 
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After the liquidation has been completed 
and final accounting made, it is the duty of 
the liquidators to give notice to the Commer- 
cial Registry of the discontinuance of the 
corporate title and to deposite the books and 
papers of the corporation in a place of security 
tl^be designated by the court, there to remain 
for a period of ten years accessible to stock- 
holders and creditors by proper authorization 
from the court. 

A sale in bulk of the property of the 
company is permissible only on a resolution of 
the general meeting by vote of at least three 
quarters of the outstanding shares. A sale in 
bulk operates as a ground of dissolution even 
in the absence of other grounds. 

German law has anticipated the tendency 
of corporations to consolidate, at least where 
this is effected by the acquisition by one cor- 
poration of the entire property of another. 
The German Code establishes a method by 
which the entire property of one corporation 
may be acquired by another without the con- 
tinued existence of the share capital of both 
corporations, while at the same time it protects 
the interests of the share holders of the cor- 
poration whose existence is to be merged. 
This is accomplished by raising the capital of 
of the vendee corporation without requiring 
any payment upon the increased capital other 
than the transfer of the property of the vendor 
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corporation ; the consideration for the projperty 
passes to the shareholders of the vendor cor- 
poration by an exchange of shares, the shares 
of the vendor corporation thereupon are 
cancelled and the corporation itself subjected 
to dissolution. 

Adequate protection is given the creditors 
of the vendor corporation in that its property 
must be kept apart and managed separately 
until the creditors have been notified of the 
consolidation and the same provisions may 
apply for their benefit as in the ordinary cases 
of dissolution. The creditors liave recourse 
against the property of the vendor corporation 
as if there had been no consolidation (i). 

Italy . — The Italian Commercial Code 
recognizes the following grounis for the dis- 
solution of a corporation — (i) expiration of the 
term fixed by the articles, (2) lack or disappear- 
ance of corporate purposes or the impossibility 
of attaining them, (3) accomplishment of the 
purposes for which the corporation was formed, 
(4) adjudication in bankruptcy, even though 
accompanied by a composition, (5) loss of the 
entire capital or of a considerable part thereof 
unless the shareholders agree to make good 
the loss or limit the capital to the assets 
remaining, (6) consent of the share holders, (7) 
consolidation. 


(i) German Commercial Code, S. 306, 
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In the event of a consolidation of two 
corporations the documents efiFecting the same 
must be published in the same manner as the 
articles of incorporation. Both companies must 
publish their final balance sheets according to 
a uniform plan, and the company to be merged 
must add a statesment of manner in which it 
is proposed that the debts shall be paid. The 
consolidation does not become effective, how- 
ever, until three months thereafter, unless all 
the creditors have consented, or all the debts 
have been paid or a sum sufficient to cover 
tliem has been deposited. During this period 
any creditor may oppose the consolidation ; 
its execution is thereupon suspended until 
opposition is withdrawn or overruled by a 
judicial decree from which no appeal has been 
taken. 

When a corporat ion is undergoing dissolu- 
tion, liquidation proceeds according to tlie 
provisions of the articles or corporate statutes. 
The general meeting appoints the liquidators 
(1). After publication of the resolution of the 
general meeting or decree of the court order- 
ing the dissolution, the directors are prohibited 
from entering upon any new transaction, under 
penalty of personal responsibility. Actions for 
and against the company must be conducted 
by or against the liquidators. All documents 

(i) Annali della giurisprudenza, Vol. 20, Part I, p. 487. 
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must recite that the company is in liquidation. 
The provisions of law, of the articles, and of 
the corporate statutes, continue to regulate the 
affairs of the company wherever consistent 
with liquidation, and the liquidators are under 
the same responsibilities as were the directors. 
Tlie liquidators must, with the co-operation 
of the directors immediately prepare an in- 
ventory and balance sheet ; they must obtain 
and preserve the books kept by the directors ; 
they must keep account chronologically of all 
their transactions relating to liquidation and, 
upon demand of the shareholders, give infor- 
mation of the condition and progress of the 
liquidation. 

The directors must render to the liquidators 
an account of their transactions ^rom the date 
of the last balance sheets accepted by the 
shareholders to the beginning of the dissolu- 
tion ; the liquidators may accept or contest 
the same. If one or more directors become 
liquidators, this account must be published 
at the same time as the definitive inventory and 
balance sheet of the liquidators. 

When the assets have been liquidated, the 
liquidators must prepare a final balance, sheet 
indicating the dividend upon each share of 
stock. This with the syndic’s report, is filed 
in the office of the commercial court and pub- 
lished ; within thirty days, the shareholders 
may file objections, which must also be pub- 
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lished. Two weeks thereafter, all of the 
objections are submitted to the court, which 
passes its decree upon them in one judgment ; 
any shareholder may intervene and the judg- 
ment when pronounced operates in rent. If no 
objection is filed, the balance sheet is deemed 
approved, and the liquidators are discharged, 
except in respect of the distribution of assets. 

The sums due to stock holders in liquida- 
tion and not reclaimed by them are deposited 
in court, and the books of account of the 
company are preserved for inspection of in- 
terested parties for a period of five years. 

Spain , — The Spanish Commercial Code 
provides in a general way for the liquidation 
of corporations. During liquidation the cor- 
porate status continues to regulate the activities 
of tlie general meeting wliich has control over 
the progress of the liquidation and power to 
adopt such resolutions as may be necessary for 
the common interest. 

Switzerland . — The Swiss Code of obliga- 
tions relative to the dissolution of corporations 
follows the German Commercial Code with 
little modification. The commentators on the 
Swiss Code refer to the corporation as changing 
its juristic nature by entering into the period 
of dissolution, so that it no longer remains a 
corporation in the proper sense of the word, 
but becomes an association in liquidation in 
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which the several interests of the associates 
are proportioned to their shares. 

The period of dissolution and liquidation 
is one which requires extraordinary protection 
for the interests of both creditor and stock- 
holder. The protection to be afforded to the 
stock-holder ought to be based upon two 
desiderata, somewhat conflicting, yet both of 
equal importance. On the one hand it is 
important that the corporation shall wind up 
its affairs as n(;arly in the regular course of 
business as possible, so as to realise the most 
of its assets. On the other hand the corpora- 
tion should endeavour to discontinue opera- 
tions at the earliest possible moment so as 
not to incur greater loss. 

The knowledge of the diverse rules regard- 
ing dissolution adopted by the different Euro- 
pean systems of law will help us in determining 
the position of Indian Law so far as dissolution 
of trading corporation, is concerned. The 
Indian Companies Act has laid down the 
causes that may lead to a dissolution. It v.’ill 
be observed on comparing the Indian Law with 
its European prototype that all systems agree 
in extending to the meeting of the corporators 
the right to decide upon a dissolution at any 
time. Before taking up this importa.nt ques- 
tion, it is, however, necessary to examine more 
fully the various conditions and consequences 
of dissolution in general. 
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In the ordinary business corporation where 
the rifjhts of the public do not intervene it is 
within the power of the body corporate by a 
vote of the majority of share-holders, to dis- 
continue the corporate business ; but such 
action in itself would not effect a dissolution 
so as to prevent the corporation from being 
sued. A decree of dissolution from a court of 
competent jurisdiction is necessary for the 
purpose. If, however, a corporation is dissolved 
by the repeal of its charter pursuant to an 
unconditional power of repeal reserved to the 
state or if its term of existence has expired, no 
judicial decree is necessary to effect a dissolu- 
tion. 

A dissolution may be effected by a surren- 
der of the francliises of a corporation. The 
older cases generally say that a corporation 
f'aanot validly surrendir its franchises unless 
the state accepts tliem. Charters are in many 
respects compacts between the government 
and the corporators. As the former cannot 
deprive the latter of their franchises in viola- 
tion of the compact, so the latter cannot put 
an end to the compact witliout tlie consent of 
the former. It is equally obligatory on both 
parties. The surrender of a cliarter ( an only 
be made by some formal act of the corporation 
and will be of no avail until accepted by tlie 
government. Fhere must be tlie same agree- 
ment to dissolve tfiat there was to form the 


37 
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compact. - It is the acceptance which gives 
efficacy to the surrender. The dissolution of a 
corporation extinguishes all its debts. The 
power of dissolving itself l>y its own act would 
be a dangerous power aiid one which cannot 
be supposed to exist. It may be noted that the 
modes in which a surrender is to be made and 
as to what facts constitute a surrender have 
been a fruitful subject of discussion in many 
courts. In England in the case of corporations 
created by a royal charter tlie surrender is by 
deed to the king. In India where corporations 
are created in virtue of statutory powers the 
mode of surrender is determined by the statutes 
themselves and becomes available when occa- 
sions specified in the statutes arise. It will be 
seen later on in the lecture on trading corpora- 
tions tliat the rules determining the conditions 
of dissolution in this country are more or less 
perfeciiy settled. 

The consequences of a dissolution are botli 
substantial and formal. The substantial con- 
sequences are “ that the business is wound up 
and all the legal relations subsisting in respect 
of the corporate funds are .liquidated. The 
formal consequences are that the corporation 
can no longer act as such either before the 
courts or in business transactions” (i). The 
corporation cannot on this principle institute 

(i) Taylor — on Corporations, F. 417, Dobson v. Simonton, 86 N C . 

492. 
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a suit nor can it be made a defendant in a suit. 
All suits already brought by or against it are 
abated. Such considerations raise the question 
as to whether it is not possible for a corpora- 
tion to be regarded as the one and the same 
corporation after a temporary discontinuation 
of its corporate activity. 1 have already re- 
marked that a corporation may cease to exist 
either because it may die a natural death or it 
may be executed or it may commit suicide so 
to say. When the corporation surrenders its 
corporate franchises into the hands of tlie 
crown it dies by its own hand in a way. It 
was uncertain for a long time whether tlie 
surrender of corporate privileges by townsmen 
resulted in an extinction of the corporation for 
good. At last in R. v. Grey three of the 
fudges held that a corporation was not totally 
“ e.xtinguished ” by a surrender of its charter ; 
“ it was still subsisting, and had a capacity to 
take, and it would be very inconvenient if it 
should be otherwise” (i). There is then some 
authoritv lor saying that there might be 
instances where a corporation survives its 
bodily death. Although it sounds paradoxical 
to assert that something like the psychical 
phenominon of survival of personalty appears 
in a very concrete form in this practical branch 
of law yet such a statement has been made by 
jurists in ancient as well as in modern times. 


(i) 8 Mod, Reji. Case 291. 
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7\nothpr phase of the same question is whether 
it is not possible for a corporation to survive 
the death of its members and to exist without 
any members at all. Blackstone and Grant 
are of opinion that a corporation can never 
exist without members. Roman Law and 
Canon Law insisted on a minimum of mem- 
bers. But Savingny and Windscheid (i) think 
that a corporation may survive the last of 
its members. Salmond appears to find some 
justification for the opinions of the German 
jurists in the rule establishing the existence of 
one man company in modern law. riie share- 
iiolders may become so reduced in number that 
there is only one of them left, but he and tlie 
company will be distinct persons for all that( 2 ). 
“ May we not get furtlier still an# say that a 
company is capable of surviving the last of its 
members ? At common law indeed a corpora- 
tion is dissolved by the death of all its members. 
There is, however, no logical necessity for any 
such rule, and it does not apply to corporations 
sole, for beings of this sort lead a continuous 
life notwithstanding the intervals between the 
death or retirement of each occupant of the 
office and the appointment of his successor. 
Nor is there any reason to suppose that such a 
ground of dissolution is known to the trading 
corporations which are incorporated under the 

(1) Vide S^^Ir^o^d, L C. P., 348. 

(2) Salunujn v. St)!o)noti t't Co , Flitcroft's case. (See ante) 
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companies acts. Being established by statute 
they can be dissolved only in a manner provided 
by the statute to wliich they owe their origin. 
The representatives of a deceased shareholder 
are not themselves members of the company 
unless they become registered as such with their 
consent. If therefore on the death of the last 
surviving members of a private company, their 
executors refuse or neglect to be registered in 
their stead, the company will no longer have 
any members. Is it for that reason ipso jure 
dissolved ? If not, it is clear that since a 
company is something entirely distinct from its 
members it can survive them and exist without 
them”(i)- It may become necessary to decide 
this fundamental question regarding the 
survival of personality of a corporation in 
many cases. A fantastic instance may put the 
situation plainly before us. Following Mr. 
Carr one may suppose that the Chancellor, the 
Vice-Chancellor and all the fellows of an Indian 
University have assembled in the Senate House 
in connection with a University function. 
After the function is over they are all enter- 
tained at a dinner. By the negligence or 
caprice of a cook all the corporators thus 
assenibled in full number are suddenly poisoned. 
Is the corporation, viz., the University in ques- 
tion at an end ? Or does it exist passively in 
spite of the death and the consequent temporary 


(i) Salmoud-Jurisprudence, [>. 34S. 
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loss of all the corporators? In such circums- 
tances, although extremely improbable, it 
would be natural to suppose that the corpora- 
tion is not extinct but temporarily is in 
abeyance. In an old English Case it was 
decided that a corporation was not extinct when 
all the corporators were dead, e.g., “ the Abbey 
when all the Abbotts and the Court are dead 
escheats as an Abbey to the founder ”(i). 

In modern times it has been expressly 
recognised in /Vmerica that for some purposes 
it is necessary to prolong tlie existence of a 
corporation after the expiration of its charier, 
e.g., for the purpose of winding up its alTairs 
though not for the purpose of continuing its' 
business. So in the Mariner’s Bank case it 
was held that wlien a corporation ^was being 
wound up it depended on the statutory provi- 
sions whether under the circumstances anv 
legal proceeding should be instituted in the 
corporate name or in the name of a receiver or 
of trustees appointed to wind up the corporate 
affairs. So the tendency is growing at present 
that makes for the recognition of the princ iple 
that the apparent dissolution of the corporate 
body does not necessarily mean a total extinc- 
tion of personality forthwith. Again if it be 
regarded as established and I have already 
dwelt on the fact fully that the existence of the 


(I) Grant 1 . c. 304, Carr — on corporation. Ch. IV. 
Marshall — Do. Dissolution. 
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corporation itself is independent of artd 
separate from the existence of the individual 
corporators, it seems quite reasonable that the 
death’ of all the members should not affect the 
corporate existence any more than the death of 
some of the corporators. 

Sometimes however it is possible for a cor- 
poration to perish by mere disintegration or 
decay e. g., if there be a corporation consisting 
of two or more essential parts and if one of 
these be lost beyond recovery. Thus Grant 
observes tliat in -tlie case of a corporation 
“ having a head who by the constitution 
is to be annually elected on a certain fixed 
day by the corporators they neglect or 
omit to elect a head on the proper day, 
the corporation is virtually dead ; for in 
the vacancy of the head such a corpora- 
tion can do no corporate act and in such a 
situation ” the corporation must be recreat- 
ed(i). A curious instance of this rule comes 
from the England of the latter half of the 19th 
century. In 1863, Dr. Whewell the master of 
Prinity College, Cambridge wishing to leave a 
sum of money to his own college thought it 
prudent to frame an elaborate trust providing 
that tlie fund should not actually vest in the 
college until tlie election of a new master. 
Modern statutory rules have rendered such pre- 
cautions unnecessary ; but the theory that led 


(I) Grant, L. C., p 303. 
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Dr. Whewell to take the particular step men- 
tioned regarding his bequest to a corporation 
still holds good in English Law. 

While dealing with the generalities of dis- 
solution of a corporate body one may ask the 
pertinent question what becomes of the assets 
of a limited company which is voluntarily 
wound up? If it be admitted that the dis- 
solution does not forthwith determine the 
juristic capacity of a corporation, and we have 
seen that the modern view leans towards this 
supposition, it must be granted that corpora- 
tion as such has still some hold on its assets. 
Thus in Whiteby Exerciser, Ltd., ik Gamage 
where an order was made dismissing an action 
with costs because the plaintiffs had failed to 
comply with a previous order that^hey should 
give security for the costs of the action, and 
where tlie taxing master supposed that the 
defendant ought not to be allowed the costs of 
his affidavits, on the ground that the latter 
should not have been prepared during the stay 
of proceedings allowed by the court it was 
held that the taxing master" had acted on a 
wrong principle; the costs of. the affidavits 
ought not to have been disallowed (i). Again 
the case of the General Accident Assurance 
Corporation, Ltd., supports the view taken here. 
X assigned by way of mortgage to the General 

(I) 1898 2 Ch. 405 (1904), I Ch. J47. 
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Accident Assurance Corporation, Ltd., a certain 
lease to secure the repayment with interest a 
certain sura of money. By a written agree- 
ment made subsequently it was agreed between 
the General Accident Assurance Corporation, 
Ltd., and the Scottish General Insurance Cor- 
poration, Ltd., that the former should take over 
the business of the latter. Afterwards the Scot- 
tish General Insurance Corporation, Ltd., went 
into liquidation. The question arose as to 
whether an order might be made under Ss. 26 
and- 35 of the Tri^tee Act, 1893 vesting in the 
purchasing company all the estate of the 
company that was going into liquidation. It 
was decided that when a limited liability 
company goes into voluntary liquidation and 
afterwards becomes automatically dissolved 
the court could make an *order vesting the 
property of that company in the purchaser 
for all the estate at the date of its dissolu- 
tion. 

The question that we are discussing has 
not, in spite of the decisions quoted, been 
satisfactorily answered. At least that is tli^ 
opinion of some of the EnglLsh jurists ; “ when 
an ordinary person,” says one of them, “ shuffles 
off this mortal coil he leaves an executor or 
administrator behind him to represent his 
rights and liabilities ; when a company, on the 
contrary, is wound up, it vanishes into thin air, 
and the person who is suing it finds himself in 

38 



298 LAW OF CORPORATIONS. 

as disconcerting a position as Menelaus when 
the Goddess of Love snatched Paris in a cloud 
from his avenging arm. This was the litigant’s 
position in Whiteby Exerciser Ltd. v. Gamage. 
What, by the way, becomes of a company which 
is dissolved after some months of suspended 
animation under S. 143 of the Companies Act 
1S62? The answer involves perhaps some 
metaphysical nicety well fitted to exercise the 
subtlety of tl»e schoolmen. Its soul cannot be 
extinct because the company can be recalled to 
earth and reinstated on the register of companies 
on petition under the Companies Act 1.S80. It 
must, presumably, be hovering it? nulnbus or 
latent in gremio legis. North j., liowever, 
without entangling himself in these cobwebs 
of the schools held that he had jurisdiction to 
make tlie order against the c'ompany, tliough 
defuiK’t, in as much as it was in cs-se when tlic 
summons was taken out. A defendant com [iany 
which winds up voluntarily pendente lite is 
not deserving of much sympathy, as it is 
evidently evading justice by a sort of felo de se. 
But in the meanwhile what of any assests ? 
Are they bona vacantia belonging to the Crown 
or do they go to the Board of Trade under the 
Companies' liquidation account ? (i). The 
querries so frequent in this passage seem to 
suggest that after liquidation the assets ouglh 
to be regarded as belonging to the dead 


(i) Thf' Law Quarterly Review, Vol. 15, p. 6 . 
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corporatioiL The dead hand must release the 
property it is grasping. 

Recently the question regarding the out- 
standing assets of a company that has commit- 
ted suicide by winding up its affairs volun- 
tarily, was involved in Taylor’s agreement 
Trusts when Mr. Justice Buckley decided that 
the legal estate in a patent for an invention 
vested in the crown. Taylor’s case was further 
complicated with another difficulty viz. 
whether the crown could be a grantee (rom 
itself and if not where was the patent ? I'lie 
case sliows clearly that the fundamental ques- 
tion remains still unsettled. 

As regards commercial C'lmpanies created 
under the English Act and the present Indian 
Companies Act it may be said that the posi- 
tion of these trading c'orporations after they 
liave been effectively dissolved is free from 
much doubt. Shortly stated it is this — the 
claims of creditors must first be satisfied, and 
tlie remaining assets if any are to be divided 
among the shareliolders, in proportion to the 
value of their interests. Ii)ebeuture holders 
rank before unsecured creditors even when the 
debenture holders are themselves largely in- 
terested in the shares. 

Here it may be instructive to institute a 
• ornparison between the methods of dissolu- 
bon of corporate bodies and those of unincoi- 
i'orate societies. A general review of the rules 
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regarding the extinction of an unincorporate 
society will make it clear that a corporate 
group occupies a fundamentally distinct 
linct position in the juridical systems of the 
modern world. The dissolution of an unin- 
corporate society is effected by the mutual 
consent of its members. The ordinary prin- 
ciples of contract law obtain in this case , 
consequently in the absence of any provision 
to the contrary the consent must be unanimous. 
If a minority oppose the dissolution and a 
majority insist upon it the only legal effect is 
that the latter have resigned their memberslh[) 
of the society and interest in its property. As 
an example a few passages may be quoted from 
the judgment of Lord Robertson in the famous 
Free Church Case. There the majority purpor- 
ted to dissolve the existing Free Church and 
to make over its property to a new body 
known as the united Free Church. Lord 
Robertson said “ the church set up in 1843 was 
endowed by the liberality of its members, with 
the property in dispute. Two competitors now 
claim it. Of the respondents the first remark 
to be made goes to the very root of their claim. 
They are not either in name or composition 
the Free Church of Scotland. They are not 
even the majoriti^ of the Free Church, but the 
assignees of the majority of the Free Church ; 
they are a body former in igoo by the fusion 
of the majority of the Free Church with another 
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body of presbyterian Dissenters, the United 
Presbyterian Church. The property of the 
Free Church is claimed by this composite body 
which, to the extent of a third or some large 
proportion is composed of United Presbyterians-. 
Of this new body it may be affirmed nearly as 
truly that it is united Presbyterian as that it 
is Free Church. The change of name and 
the fact of fusion put it on the respondents to 
prove their identity with the original benefici- 
aries. 

While such is the name and such the 
composition of the respondents’ body, the 
position of the other competitor, the appellants, 
is very much simpler. They are those ministers 
and laity of the Free Church who did not 
concur in the union of 1900, but protested 
against it ; they have done nothing but remain 
where they were, holding to the letter all the 
doctrines of the Free Church, adhering to it 
as an institute and continuing its existence 
according to the measure of their powers. 
They say that in the event which has happened 
they are the Free Church — they are bretheren 
having left them for this new Church — just 
as those bretheren might have left them for the 
Establishment or the Episcopalians. They have 
however been declared by the respondents no 
longer to be all their communion and their 
Manses and Churches have been formally 
claimed by the respondents for their own 
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exclusive use. For let it not be forgotten that 
the contention of the respondents necessarily 
involves that the majority is entitled not merely 
themselves to retain the property but also to 
introduce the united Presbyterians as benefi- 
ciaries and to oust the dissentient minority 
Ironi the benefits of the foundation ” (i). 

Thus it appears from the statement quoted 
above that the legal effect of tlie dissolution 
of an unincorporatc society, when the dissolu- 
tion is iorced by a majority, is that the 
dissentient minority is regarded as forming the 
association. Tliis is a result totally different 
Iroiii the effect ol dissolution, even forced, of a 
corporation. The reason for the variation is 
to be sought in the nature of an amorphous 
group, for the latter docs not belong to the 
category of the group-person. The property 
of such a body is deemed to belong to all the 
existing members as joint tenants but co- 
ownership is not, as we have repeatedly seen, 
corporate ownership, hence the rule with 
regard to dissolution, that applies to corporate 
property, is necessarily of a different nature 
from the one applying to the property of an 
association. 

Connected with the topic of v'^oluntary 
dissolution is the topic of dissolution caused 
by a forfeiture of its charter when a corporation 

(i) prr\ Report of the Free Church Case, pp. 59 1 -94. 
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has failed to perform conditions prescribed by 
the charter. The question as to whether a 
misuser or non-userof certain powers prescribed 
by the charter is by itself sufficient for dissolu- 
tion has an important bearing on Amercian 
law. There the state has often to decide the 
advisability or otherwise of a quo ■warranto 
proceeding in connection with an alleged mis- 
feasance of which a corporation has been guilty. 
Although in Indian law the principle of quo 
warranto has not a direct application yet 
oo'casions arise when it becomes necessary for 
the court to decide wliether there are sufficient 
grounds for |)assirig a liquidation order on an 
application by an interested party. A recent 
instance is tliat of the Indian Specie Bank Ltd. 
where an order for liquidation if made in time 
would have saved at least in some measure the 
sccunul creditors of the bank, ft may be of 
some interest then to indicate brielly the 
.A.merican f.aw as to dissolution through forfei- 
ture caused by misuser or non-user of powers 
constituted by the charter of incorporation. 

Mr, justice Story said in a famous Ameri- 
(an case “a private corporation created by 
the legislature may lose its franchises by a 
misuser or a nonuser of them and they may be 
resumed by the Government under a judicial 
judgment upon a quo ivarranto to ascertain 
and enforce the forfeiture. This is the Common 
f-aw of tlie land, and is a tacit condition 
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annexed to the creation of every such corpora- 
tion ” (i) Therefore it is plain that the mis- 
user or non user does not result ipso facto in a 
dissolution of the corporation. In fact as a 
general rule, however long a corporation may 
fail to exercise the powers conferred upon it or 
however much it may abuse them a forfeiture 
of its charter can only take effect upon a judg- 
ment of a competent tribunal in judicial pro- 
ceedings instituted by the authority of the 
state. The state may waive the forfeiture and 
until it institutes proceedings to have forfeiture 
judicially determined and declared and a judg- 
ment or decree of forfeiture is rendered the 
existence of the corporation continues for all 
purposes, just as if there had been no mis-user 
OT non- user and the forfeiture cannot be set up 
collaterally by private individuals or other cor- 
porations or even by the slate, for the purpose 
of attacking the right of the corporation to 
exercise the powers and franchises conferred 
upon it by its charter. Thus it was held in 
Heard n. Talbot that a corporation created for 
the purpose of constructing and maintaining a 
canal and authorized by its charter to main- 
tain a dam for the purpose of supplying its 
canal with water, did not forfeit its charter 
or lose the right to maintain the dam, merely 
because it had ceased to use the canal for 

(i) Terrett r. Taylor. Rex v, Amery. Coin. v. U. F., etc, Co. of 
Newbury port quoted on p. 424 by Marshall on Corporations. 
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several years and had filled up portions of it, 
and suffered it to remain in such a condition 
as to be entiFely unfit for use, where there had 
been no surrender of its charter and acceptance 
tliereof by tiie state, nor any judgment of for- 
ieiture in proper judicial proceedings ; and 
that the abandonment of the canal as a cause 
of forfeiture could not be set up collaterally by 
a private individual for the purpose of attack- 
ing the right of the company to maintain the 
darn . (i) 

Tlie principle just now stated applies 
generally when a corporation fails to ('omply 
with conditions subsequent expressed in its 
harler even tliougb a penalty of forfeiture 
might liavc been fixed by the charter for failure 
!o comply will! tlie conditions ; for unless tlie 
rliartcr jirovicles lliat a failure to comply witli 
■ lie (,:rmditions sulisequent shall tpso facto 
dissoh'e tlie corporation, mere nonfeasance will 
not operate as a cause for extinction of the 
• oriioration and ('oase<|uent!y forfeilure of its 
' Imrter of incorporation. 

Tlie grounds for f<>rfeitiire of charter have 
Ix'cn thus su rnmarized by a distinguished Ame- 
rican wri ter — When a ('orporation has been 
guilty of acts or omrnissions of duty winch by 
its charter <.)r some oilier statute are made a 
a use of forfeiture of its framhise to be a cor- 
; tori I ion and jiroueedings are instituted on 

Marshal! — oJ>. cit., p. 4:>0. 
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behalf of the state to enforce the forfeiture 
the court has no tliscrction to refuse a judg- 
ment of forfeiture. But in other cases where a 
corporation has merely violated its charter by 
doing nnautliorised nets, or where it has been 
guilty of neglect, the court is vested with a 
discretion to determine whether judgment of 
ouster of the franchise to be a corporation shall 
be rendered or whether the corporation shall 
merely be ousted from the exercise of tlie powers 
illegally assumed or required to perform the 
duties neglected ; and in determining this 
question it will consider Ijotli the interests and 
welfare of the public and the interests of stock- 
holders and of creditors. As a general rule tlie 
charter of a corporation will not be forfeited 
for mis-user, or for non- user or neglect, unlc c 
It was wilful or fraudulent or at leas! due to 
{'ulpa!)ie ut'gligence i,)r unless tlie legislatnn* 
lias expressly prescribed the penalty or forfei- 
ture. And even when the abuse of its fran- 
clvises by a corporation or its neglect of duty 
is wilful and fraudulent tlie court will no; 
necessarily give a judgment of forfeiture. In 
tlie first place the abuse or neglect must be 
such as to affect the public. In the second 
place aitliough the mis-user or non-user of its 
franchises by a corporation may have been wil 
fill and fraudulent, the court may on a con- 
sideration of the interests of the stockholders 
as well as llie public, oust the corporation from 



L&CtttRE V 4 . 30^ 

the exercise of the fjowers illegally assumed, 
iiistead of ousting it from the fiaachise to be £i 
corporation. To authorise a judgment of for- 
feiture tlie mis-user or non-user must alfect 
matters which are of the essenc:eof the contract 
between tlie corporation and the state (i). 

We may now turn to the dissolution of 
! orporations in Indian Law, Y^ou remember 
llial it was observed at the beginning of this 
lecture that a comparative view of the law 
legaiding dissolution was a useful guide to the 
proper comprehension of the Indian Law, A 
special feature of our law regarding the extinc- 
tion of private corporations is that the condi- 
tions of dissolution are specifically marked out 
by tlie statute, c.g., the Indian Companies Act 
1882, has divided tlie subject of the winding 
up of companies and associations into two 
|)arts (a) compulsory or involuntary winding 
up (b) voluntary winding up. As to the cir- 
' Uinstarices that may lead to the winding up 
l)y court, the Act says that one or other of tlie 
following is sufficient, viz., (1) whenever the 
company has passed a special resolution requir- 
ing the company to be wound up by the 
Court ; (2) whenever the company does not 
commence its business within a year from its 
incorporation or suspends its business for the 
space of a whole year ; (3) whenever the 


( l ) Maishiill- elC, p. 4J9. 
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members are reduced in number to less than 
seven ; (4) whenever the company is unable 
to pay its debts ; (5) whenever for any otlier 
reason oh a like nature the Court is of opinion 
that it is just and equitable that the Gornpany 
should be wound up. As to tlie voluntary 
winding up of a company the Act is likewise 
clear and the circumstances under which a 
voluntary winding up may take place are. 
specified as follows : — A company may be 
wound up voluntarily (i) whenever tiie [)criod, 
if any, fixed for the duration of tlie company 
by the articles of associal iorj, ex{)ircs, 01 wlien- 
ever the event, if any, occurs, upon the occur- 
rence of which it is provided Ivy the article's 
of assof'iation that the companv is to be dis- 
solved, and tlie company in a general meeting 
has passed a resolution recjuiring the rorniiany 
to be wound up voluntarily ; (2} wiemever t.iic 
company has passed a special n'solution requir- 
ing tiie company to be wound up volunlarib. . 
(3) whenever the (■onipany has passed an extra- 
ordinary resolution to the cffei t that it lias 
been proved toils satisfaction that the com- 
pany cannot by reason of its liabilities continue 
its business and that it is advisable to wind u|i 
the same. 

Thus it is clear tliat there is a general 
agreement between tlic .European law ami 
the Indian law so far as dissolution of group 
bodies is concerned. All systems agree in 
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extending to tlie corporators tiie privilege of 
determining when and how the corporation 
is to become extinct. Of course the details 
perforce differ and it is difficult to say which 
system has afforded the greatest protection 
to tlie parties in interest, e.g., the German 
ajid French law differ from the Indian law in 
insisting on a strong majority in the case of a 
dissolution by vote. But it is not always 
apparent how the fraginenlary provisions of 
tlie French law may help, at least theoretically, 
the individual shareholder. The Indian law 
wiiich aims at safeguarding tlie [iarties in 
mterest has attained its aim through the very 
generality of its rules. T'fiis is made clear 
by tlie statement in the Act itself of the 
! onsequeiK c; of tlie winding up. 

A parallel ism is also notkeable between 
the iule regarding tlie continuation of tlie 
' crrpoiufii state and the corporate powers, even 
after the commencement of the winding uje 
as it obtfiins in tiiis country and the rule in 
Furopoan law as already noticed before. 

Generally speaking it may be remarked 
that tlie doubts and difficulties connected 
willi tlie question of dissolution are of tlie 
ame nature as tlio.se in English law. The 
reason being tiiat tire Indian law is but a 
copy of the Englisli one. Hence questions 
tiiat have not yet been finally answered by 
the English decisions remain btill unsolved 
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ill India. It will take us far from t lie direct 
route that we are following if we try to be 
engaged in noticing even some of the proniifient 
piobienis that await solution. I liave already 
drawn your attention to one of these viz. the 
(|uestlon as to the fate Of the corporate assets 
after dissolution has started. V'arious jurists 
have given div^erse answers to that ([aestion 
When experts disagree it belioves an aniateiu 
to maintain discrete silence. All that one 
may do in a general course of hx tiues is to 
nulicate t!ic faoad paths without entering 
Ijyc lanes specially when futfalls are. so many. 

One fact is to be. aivvays borne in miiid 
liowevct. that tlie general rnle al)oiit dissolu' 
tiun is narrowly connected with the idea u; 
pcisuiiahlv ol a grouf) person. riie verv 
doubt that some jurists iiave. suggested as to 
the c.vistence of a cor|K>i'ation alter lie 
disain>earance of all the r;orporalois slunv,:- 
tliat even minds specially trained to observs- 
jin idical phenomena cannot always avoid the 
error into whic h the unwary is frecjuentiy liable 
to fall. But if the fundamental formula <.‘l 
legal [ic.! souality is cdearly .understood tlie 
chare es of making a gross mistake would l>c 
surely minimised, dhe coriioration is noi 
c o-exterisive with the sum of the corporators. 
There is consequently' nothing extraordinary 
ui the statement that in some cases the legal 
|iersonahfy surviv'CS the disit|.»peuraiice ol the 
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individuals who are the organs of co-ordination. 
The Indian Companies Act specifically recogni- 
ses this principle by saying in S. 175 that 
even after the commencement of the winding 
up of a company “ its corporate state and all 
its corporate powers shall continue” for some 
l>ur|>oses. The body is disolved but the person 
remains. 

That peculiar kind of corporation called 
the corporation sole will make some points, 
])assed over in this lecture, fully <- 1 ear. Tlie 
4 |uestion of dissociation of legal personality 
lias at least in the case of a corporation sole 
heen freed from artin''’ial complications. 

t I'u'fxeed to take up tlie corporation sole. 
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1. For a detailed account of the position 
of creditors and shareholders the monograph 
of Dr. Kuhnon (A comparative study of the 
Law of Corporations) is useful. A condensed 
account has been given in the lecture tlie sub- 
stance, as already indicated, has been taken 
from this monograph, pp. 80-84. 

2. Although not directly connected with 

the topic discussed in Lecture A’’!, the Speech 
of Mr. Haldane (now Viscount Haldane) in the 
S< otch Church case is very ilkim^natirur. It 
shows tli(‘ kernel of the theory bearing on Hie 
personnfiiy and dissolution of the persoualilx' 
of a,. corporation. I'he prax'tical import of tfu- 
tlieory was put forth in tlie following terms : 

“Tire Church is like an organism 

ft is not A, B and C coming together and 
entering into a contract witli each otlier whicli 
is to bind them and their estates ; on tlie con- 
trary, it is the formation, of an organisation 
which is to remain." > 

Tlie whole case turns on the inherent life of 
a corporation. 



LECTURE Vit. 

Corporation Sole. 

The corporations that have kept us busy 
till now consist of an aggregate of many. The 
outstanding characteristics of the aggregate 
figuring as a group person are, as you have 
noticed no doubt, permanence and succession. 
When it appeared that certain individuals 
presented a double capacity thereby splitting 
their individuality into two parts as it were, 
of which one part functioned as an ordinary 
individual and another shared in the important 
incidents of corporateness, these came to 
occupy a class by themselves A single indivi- 
dual having legal personality distinguished 
from his natural character led Coke to remark 
that persons “ incorporate or politique are of 
two sorts, viz., either sole or aggregate many.” 

A corporation sole then consists of one 
member only. In form it is essentially diffe- 
rent from a corporation aggregate. The fact 
that all except one member of a corporation 
aggregate have ceased to exist does not con- 
vert that corporation aggregate into a corpora- 
tion sole. In a famous American case, (i) all 
the shares in a corporation aggregate became 
vested by transfer in a single individual, but 

(t) Kui>yell r. Machellan ; 14 Pick ;Mai>b). 
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that individual did not thereby become a cor- 
poration sole. The original shares were 
regarded as still distinct and might at any 
time be redistributed by the single holder. The 
sole body politic must start therefore as sole 
db initio. 

The corporation sole is an entity of much 
trouble to the systematist who would look for 
symmetry and smoothness in legal classifica- 
tion. It was unknown to the Romans, their 
maxim as you recollect, was tres faciunt 
collegia that is to say the Roman idea of a 
corporation was bound up with the notion of 
plurality. But modern systems have had to 
receive this new comer as a means of securing 
the continuity of an institution. A man’s 
official capacity is separated from his natural 
capacity to be made into a new persona. The 
English law is said to be responsible for tiiis 
new type of corporations. Prof. Freund 
remarks : “ the common law knows a species of 
corporations called corporations sole, consist- 
ing of only one person for the time being, 
king, bishop and parson are the most conspicu- 
ous examples of this class. It is true that 
there is here a succession of several persons 
constituting the body corporate, but we cannot 
speak of an association and consequently we 
do not find the peculiar conditions which the 
associated holding of rights creates. In the 
case of the corporation sole it obviously cannot 
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be the difficulty of concurrent action which 
demands an anomalous treatment, there is no 
necessity for original or delegated represen- 
tation. The difference from an individual 
beneficial right lies here in the unity of title 
between the successive holders, so that property 
devolves from one to the other without forma- 
lities of transfer, intev vivos or mortis causa. 
In other words there is an objective determina- 
tion of the inherence of the right ; each successive 
holder appears merely as the representative of 
an interest more enduring than the term of his 
holding. Just as we regard each member of a 
corporation aggregate not in his individual 
capacity, but merely as one of a number of 
associates, so in the corporation sole the indi- 
vidual is regarded in the abstract character of the 
temporary holder of a perpetual interest. Con- 
ceivably the same idea might liave been 
extended to a succession of sole trustees or to a 
succession of individual officers holding title in 
their official name as was actually done in the 
case of the chamberlain of the city of London.’* 
(i) The idea of a corporation sole has no 
doubt been acceptable as that of the corpora- 
tion aggregate because it is called for by a 
practical necessity. It is met with in Indian 
law and it may be remarked that in this parti- 
cular Indian law is not directly indebted to 


(i) Kyd. on Corporations Kol. I., P. 20. Freund, L. C., p, 36. 
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any European system. The indigenous law 
was familiar with juridical persons like the 
idols or in some cases the managers (i) of reli- 
gious endowments long before it was influenced 
by English jurisprudence. I shall begin by 
touching briefly on the history of the corpora- 
tion sole in English law just to show how 
similar needs in totally dissimilar societies 
have been met with similar juridical devices. 
Prof. Maitland has made a thorough study of 
the question and it may be safely said that no 
greater authority can be quoted against this 
great historian of the English law. I shall 
follow his lead in this topic. 

Historically speaking the doctrine of the 
corporation sole centres round the king and 
crown. In the r6th century the English law- 
yers used mystical language of the king. “ At 
times they will seem bent on elaborating a 
creed of royalty which shall take no shame if 
set beside the Athanasian symbol. The king 
has a body corporate in a body natural and a 
body natural in a body corporate.” Some of 
the phrases may be due, as Pollock and Mait- 
land suggest, to the desire to Stand well with 
the reigning prince, while the subtle distinc- 
tions of which the early writers seem to be 
very fond may be due to that lack of mystery 
which is natural to all men. But it must be 

{ 1 ) For a different view see G, C. Shastri^s Mw. 



Lectors m 317^ 

allowed, however, that there were real diffi- 
culties to be solved. And the solution of those 
difficulties led perhaps to the personification of 
the kingly office “ in the guise of a corporation 
sole.” The lawyerly doctrine served at the 
same time to flatter the vanity of the kings as 
well as to express those limits which had 
gradually been set to the king’s power in order 
to harmonize the ancient law with modern 
requirements (i). 

The medieval king was “every inc'li a 
king, but just for this reason he was every inch 
a man and you did not talk nonsense about 
him. You did not ascribe to him immortality 
or ubiquity or such powers as no mortal can 
wield. If you said that he was Christ’s vicar, 
you meant what you said and you might add 
that he would become the servant of the devil 
if he declined towards tyranny. And there 
was little cause for ascribing to him more than 
one capacity. Now and then it was necessary 
to distinguish between lands that he held in 
right of his crown and lands which had come 
to him in right of an escheated barony or 
vacant bishopric. But in the main all the 
lands were his lands ” (2). In short the medieval 
lawyers were not troubled with any metaphysi- 
cal question regarding the double personality 
of the king. In the year Books, whatever is 

(1) Pollock and Maitland- History of English Law, VoL 1 , p. 512^ 

(2) Pollock and Maitland loc, cit, p. 216. 
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said as to the personality of the king, applies 
literally to a Henry or an Edward. Again the 
contrast between state and corporation was 
hardly visible in the middle ages. The nation 
was then pictured as a community which 
formed a body of which the king was the head. 
The portrait that Henry VIII painted of the 
body politic of which he was the head thus 
appeared in 25 Henry VIII C. 12. “ Where by 

diverse sundry old authentic histories and 
chronicles it is manifestly declared and ex- 
pressed that this realm of England is an empire 
and so hath been accepted in the world gover- 
ned by one supreme Head and King, having 
the dignity and royal estate of the Imperial 
crown of the same, unto whom a body politick, 
compact of all sorts and degrees of people and 
by names of spirituality and temporalty being 
bounden and owen to bear, next to God a 
natural and humble obedience ” (i). Here is 
undoubted evidence of an intermixture of old 
thoughts and new. As Maitland points out 
“the body spiritual is henceforth to be con- 
ceived as part of the said body politic which 
culminates in King Henry. The medieval 
dualism of church and state is at length trans- 
cended by the majestic lord who broke 
the bonds of Rome. The frontispies of the 
Leviathan is already before our eyes. But as for 
Hobbs, so also for King Henry, the personality 


(i) Idem, 
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of the corporate body is concentrated in and 
absorbed by the personality of its monarchical 
head. His reign was not the time when the 
king’s lands could be served from the nation’s 
lands, the king’s wealth from the common 
wealth or even the king’s power from the power 
of the state. The idea of corporation sole 
which was being prepared in the ecclesiastical 
sphere rr ight do good service here. Were not 
all Englismen incorporated in King Henry ? 
Were not his acts and deeds the acts and deeds 
of that body politic which was both realm and 
church ? ” (i) 

Some disputation arose in connection with 
the alienation of property by an infant king. In 
fact many difficulties were connected with the 
nature of royal personality. Land had been 
conveyed to Henry VII and the heirs male of his 
body lawfully begotten. What was the effect 
of such a limitation ? Could the head of a body 
politic beget heirs. Maitland remarks (2) “in 
Plowden’s reports we may find much curious 
argumentation about the kings to bodies, and I 
do not know where to look in the whole series 
of our law books for so marvellous a display 
of metaphysical— or we might say metaphysio- 
logical — nonsense.” 

The theory of corporation sole liad, how- 
ever, to pass an uneasy time. To bring the 


(1) Maitland — ‘Collected papers Vol. Ill, p. 246. 

(2) Maitland — The Crown as corporation L Q. K , April 1901. 
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“ Artilicial ” King into line with a group body 
proved a difficult task. The difficulty was due 
to internal as well as to external causes. 
Internally the theory was logically imperfect, 
e.g., in Calvin’s case one was taught that “ the 
King is two persons, but though he has two 
bodies and two capacities he hath, but one 
person.” Such a contradictory statement could 
but produce detestable consequences. The 
external difficulty that the infant theory met 
witli came from the attempt to justify the 
older law by the newer doctrine, d’hus the 
theory of the two Kings or two persons stub- 
bornly refused to do any real work in the cause 
of jurisprudence. 

Maitland seems to think that the crown 
has been given a juridical personality by the 
text-writers although such a personality was 
not either formally or explicitely recognized in 
the English law. One of the legal subterfuges 
has been that of making the king a trustee for 
unincorporated groups, another to substitute 
the crown for king or queen. “I believe that 
an habitual and perfectly unambiguous per- 
sonification of the crown is much more modern 
than most people would believe. The sugges- 
tion that the crown is very often a suppressed 
or partially recognised corporation aggregate 
is forced upon us so soon as we begin to attend 


(i) Maitlantl i loc cU,f 2^8. 
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with care to the language which is used by 
judges when they are freely reasoning about 
modern matters and are not feeling the pressure 
of old theories.” • 

The term corporation sole may be said, in 
a way, to be due to Sir Richard Broke who 
died in 1558. Although Broke never used this 
exact phrase, but more than once he called a 
parson a corporation. In a case of Henry VFs 
reign an action for an annuity was maintained 
against a parson on the ground that he and all 
his predecessors had paid it. The idea of a 
corporation was present here although the 
actual term was not used. Broke by applying 
the terra corporation to a parson suggested 
that a very large number of corporations sole 
existed in England and thus prepared the way 
for Coke’s famous classification of legal per- 
sons. “Appareudv for some little time past 
lawyers liad occasionally spoken of the Chantry 
priest as a corporation. So early as 1448 a 
writ is brougiit in the name of .lohn Chaplain 
of the Chantry v>f B. Mary of Dale ; objection 
is taken to tlie om mission of his surname and 
to this it is replied that the name in which he 
sues may be that by which he is corporate. 
Phen it would appear that in 1482, Bryan, C. J., 
and Choke, J., supposed the existence of a cor- 
poration in a case in which an endowment was 
created for a single Chantry Priest. Five years 
later some sergeants were condemning as void 
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just such licenses as those which Bryan and 
Catesby bad discussed and thereby were pro- 
posing to provide the lately crowned Henry VII 
with a rich crop of forfeitures. Keble opines 
that such a license cannot create a corporation. 

The difficulty that the expression corpora- 
tion sole had in finding a place in English juris- 
prudence is well illustrated by the fact tliat even 
in 1522, the year subsequent to Broke’s gradua- 
tion at Oxford, Fineux was declaring that a 
corporation sole would be an absurdity, a non- 
entity. He said “ it is argued that the master 
and his bretherh can not make a gift to the 
master, since he is the head of the corporation. 
Therefore let us see what a corporation is and 
what kinds of corporations there are. A Cor- 
poration is an aggregation of head and body : 
not a head by itself not a body by itself ; and 
it must be consonant to reason, for otherwise 
it is worth nought. For albeit the king desires 
to make a corporation of J. S., that is not good, 
for common reason tells us that it is not a 
permanent thing and cannot have successors.” 
This shows that in 1522 at least the term cor- 
poration sole was not in common use. Maitland 
thinks tliat the term would never have made 
its fortune had it not been applied to a class 
wider than that of permanently endowed 
Chantry priests.(i) And it must be added that 
the term was not introduced before the days of 


( 1 ) Maitland ; loc cit., p. 2x8. 
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Richard Broke although many occasions arose 
that called for some such term. It might have 
been used in connection with the controversies 
“ over the glebe, over the parson’s freehold, the 
parson’s fee, the parson’s power of burdening 
his church or his successors with pensions or 
annuities.” But it was not. So the credit for 
the invention is due to the author of the Grand 
Abridgment. 

As to the legal phenomenon as opposed to 
the legal phrase one must remark that the 
ecclesiastical sphere was the one where corpora- 
tions sole had their full activity. There are a 
few instances of corporations sole which are 
not of ecclesiastical origin. Thus Coke in- 
stances the Chamberlain of the City of London 
as a corporation sole. The King again is 
evidently outside the Church. But the centre 
of sole corporateness, as Maitland has it, 
obviously lies among ecclesiastical institutions. 
“ If there are any, there are thousands of corpo- 
rations sole within the province of church 
property law ” (i) To follow the development of 
the English Law in this particular will mean a 
thorough study of a part of ecclesiastical history. 
Prof. Maitland has dwelt on the topic in a long 
essay on the corporation sole. It is no use 
going into the details as they have been fully 
treated in the essay mentioned. All that is 
necessary for us to know is that the corporation 


(t) Maitland"*«»^r. cii, p« 219. 
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sole grew out of the necessities of tlie church, 
just as in Hindu Law the religious establish- 
ments have been responsible for tlie original 
idea of juristic persons obtaining in connection 
with the idols and maths. 

So much for the hishjry of tliis entity 
called the corporation sole. I pass on to the 
concrete cases that illustrate the validity of the 
theory of juristic personality. Tiie most im- 
portant corporation sole is, as already noticed, 
the King. Now the peculiarity of a corpora- 
tion sole is tliat it has two capacities — one 
natural, the other political. I'he rule regarding 
the vesting of lands in the crown or that of 
succession to the office takes into account tlic 
dual capacity of the crown as a corporation 
sole. When land is given to the King and his 
heirs, the “ heirs ” means successors. The King 
as a natural person must be distinguished from 
the King as a political person. The heirs of a 
natural person are determined by the common 
private law, while the heirs of a political 
person are determined by the public law and 
in our case by the constitutional law. Thus 
it the King die without issue male, but leaving 
two daughters, the lands held to him and his 
heirs shall go to the eldest daughter, because 
she succeeds to the crown, though in the case 
of common persons the lands would have 
devolved upon both the daughters who would 
have taken as co-parceners. So if the reigning 
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dynasty were changed and anotljer family were 
placed upon the throne, lands given to the 
dethroned monarch before his expulsion and 
held to liiin and his heirs, would go at common 
law to the successor and descend in the new 
line of succession as before, (i) 

There are certain limitations on the juristic 
jjower of the King for although the incorpora- 
tion does not deprive him of all the rights and 
duties of a natural person, yet some juristic 
acts are to be performed in a way calculated 
to promote the object for which the office has 
been created. Thus the King cannot divest an 
interest, but by deed though he may give a 
license that has not the effect of divesting an 
interest. (2) The King cannot be a copyholder 
in any capacity. Again all inheritances and 
chattels real when granted by the King must 
be under the great seal. The chattels pure 
anxl simple may, however, be disposed of under 
the privy seal. 

A bishop is an example of an ecclesiastical 
corporation sole. A bishop may hold lands 
for his diocese, but he holds in virtue of his 
office and not as a natural person. Like the 
King the juristic power of the bishop is limited 
in several ways, e.g., the powers of enjoyment, 
the lights of control and the powers of aliena- 
tion are regulated by definite rules. In 


(1) 2 Howell State Trials p 598, Grant, he cit,^ p. 637, 

(2) Reyners Case, 9 Rep. 99 a 
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Mulliner v, M. R. Co., Jessel M. R. remarked 
“ as regards the ecclesiastical corporation sole 
it was long since decided as to rectors, vicars, 
&c., that, though in a certain sense owners in 
fee simple, yet in many respects they have only 
the powers of tenants for life. Of course no 
owner in fee simple can actually enjoy beyond 
his life, and therefore in that sense they were 
no worse off and no better off than others who 
are owners in fee simple. But it was said that 
being seized in right of their churches, they 
had not the ordinary powers of the proprietors 
in fee simple, and such powers as opening 
mines and so on were denied to them, and they 
were not allowed to use their property in the 
same way as ordinary owners of land.” (i) 

The fee simple of episcopal lands is not in 
the bishop and his heirs, but in the bishop and 
his successors. If the bishop dies the freehold 
of the lands which he holds as private and 
natural man vests immediately in his heir, but 
the lands he holds in his official capacity as a 
bishop go to his successor. In order, therefore, 
that freehold might not be in abeyance the 
rule was early invented that a bishop “ is 
regarded as bearing the persona of his predeces- 
sors.” The continuous official personality 
was created to meet the demands of a very old 
rule of law. 


(i) II Ch. D., P. 623. 
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The parson is a common law corporation 
sole. Coke says “ in the legal signihcation the 
term is taken for the rector of a church 
parochial and the parson is called the persona 
ecclesiac, because he assumeth and taketh upon 
him the person of the church and is said to be 
seized in jure ecclesiac^ and the law had an 
excellent end therein, viz., that in his person 
the church might sue for and defend her right, 
and also be sued by any that had an elder and 
better right.” (i) 

It should be remarked as Maitland has 
observed that whether the church was seized 
of the church lands with the parson for its 
guardian or whether the parson and his suc- 
cessors were seized in jure ecclesiac, the parson 
was regarded as having two capacities, viz., (i) 
the capacity of a natural physical man, (2) 
that of an artificial official person capable of 
being construed by law as a corporation sole. 
The corporation sole was fashioned in order 
to explain the parson’s relation to the glebe. (2) 
There are some instances of corporations 
sole created by Statue in English Law e.g., 
clerks of the peace during the reign of Eliza- 
beth were regarded as corporations sole ; again 
3 and 4 Viet. C. 96, Ss. 67 says “ to enable the 
Post Master-General for the time being to hold 
and to take conveyances and leases of messua- 
ges, tenements lands and heriditaments for the 

(1) Co. litt. 3.?o b. See also Carr, loc cit , p. 21. 

(a) L. Q. R., April 1901, p. 131. Essay by Maitland* 
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service of the Post Office and to traasmit the 
same to his successors it is enacted that for 
such purpose Her Majesty’s Post Master 
General and his successors shall be and is and 
are hereby made a body corporate, and shall 
have a seal ; and that all messuages, tenements, 
lands and heriditaments, of whatsoever nature 
and tenure, now vested in Her Majesty’s Post 
Master- General, his heirs, executors, administra- 
tors and assigns in trust for Her Majesty and 
Her Successors, shall immediately on .the 
passing of this Act be and become invested in 
him in his corporate capacity and his sucessors 
for ever in trust as aforesaid.” By 16 and 17 
Viet. C. 137, S. 47, the treasurer of public 
charities was made a corporation sole. Tn 
subsequent years the Principal Secretary' of 
State for war and the Solicitor for the affairs 
of Her Majesty’s IVeasury were made officially 
corporate. 'Fhese statutory C.orpoations sole 
are generally the official heads of Government 
Departments. They bear the official names and 
have perpetual succession by tliose mimes with 
a capacity to acquire and hold lands, to sue 
and be sued, to execute deeds, using an official 
seal, to make leases, to enter into engagements 
binding on themselves and tlieir successors in 
office and to do all acts necessary or expedient 
to be done iii the execution of their official 
duties, (i) 

(l) t8 & 10 Viet. C, U7/ ^ 2 
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Here some remarks may be made as to the 
selection of persons who are turned into 
corporations sole. Prof. Maitland regards the 
genus as an unhappy freak of English Law. 
The arbitrariness of the selection of individuals 
to fill up the category known as that of the 
sole body politic is emphised in Sir William 
Markby’s remarks that “ the Queen is said to 
be a corporation sole and so is a parson. But 
the Secretary of State for India is not so, nor 
is an executor ; though there is at least as 
good reason why both these persons should be 
treated as corporations sole as a parson.” (i) Of 
t'ourse some explanation of the unequal treat- 
ment that different office-bearers have received 
at the hands of the English Law is found 
in historical necessity. But the fact remains 
that there is an extreme anomaly, so far as 
statutory corporations sole are concerned, 
in tlie selection made to constitute corporate 
persons. If it is supposed (and this supposition 
has been accepted almost universally) that the 
great -value of the corporation sole is in the 
conception that it provides a juristic person 
capable of carrying on the rights and duties of 
an office whenever that office is temporarily 
vacant, there is no reason why the sarnie cor- 
poration should not be at work when the same 
purposes are fulfilled by the same means. But 
one meets with disappointment in trying to 

(0 Elements ot Law by Markby, i 145. 
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find out whether this principle has been 
logically applied by the English Law. The 
Post Master- General is a corporation sole while 
the Secretary of State for India is not so 
although they both are created to supply 
similar legal needs ; it is difficult to find out 
any satisfactory explanation of such an arbi- 
trary selection. 

Let us now turn to the Indian Law in 
order to study the specific nature of our 
corporations sole. The law of religious endow- 
ments furnishes certain examples which may 
with some reservation in a few particulars he 
taken as types of corporation sole which have 
developed independently of foreign influence. 
Tlie best way to study is to start with the 
legal nature of idols in Hindu Law, In order 
to understand the controversy that has recently 
been settled by a full bench decision of the 
Calcutta High Court, (i) it is necessary to go to 
some of the sources of the Hindu Law. It has 
l)een settled that the juridical person in the 
case of Hindu idol is not the material- image, 
hut the invisible spirit enshrined in the image. 
In fact the texts regarding the making and 
consecration of the images more or less clearly 
poinf out that it is not the image considered 
materially that is the object of worship, but it 
is the divinity that the image after consecra- 
tion represents. Thus it is immaterial how an 

(i) Bhtipat! V. Ramlal, 14 W, N., p, 18. 



LECTURE VII. 33i 

iiiiage is constructed, but it is material how it 
is consecrated, e.g., the Matsyapuran says “ an 
image should be made of precious stone or of 
crystal or of earth or of auspicious wood or of 
what is agreeable to one’s mind.” (i) Again 
the Barahapuran says “ some persons worship 
my image painted in a wall and some in 
canvas and some worship me as embodied in 
tlie sphere of stone called Salagrain sprung 
from a part of my might.” (i) These texts 
show that the material used in tlm construction 
of an idol is not an essential factor for deter- 
mining the religious and in this case the 
legal character as well of the image. But the 
consecration of an image occupies an important 
place. in the Hindu theory regarding the nature 
of an idol. 

riie entire process of the installation of 
artificial images is known amongst tlie Hindus 
as Deha Fvatistha. According to tiie Bhai^avata 
Purana the Prastistha is the means whereby the 
universal soul is localized and made to be at a 
particular place. The process of Vivification 
(the Pran Prahstha) which results from tlie 
consecretion of an image is the means whereby 
the idol is turned into a juridical person. The 
old texts as well as comparatively recent 
decisions seem to establish the doctrine that in 
Hindu Law it is not the material idol, but it is 
the deity enshrined in the image that is 

(») Texts quoted in Shostri’s Hindu Law, p. 470. 
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regarded as a legal person. The well- known 
case of Thackersey Devaraj r>. Hurbhutn Nursey, 
&c., may be cited in illustration of the Hindu 
theory of a religious corporation sole. This 
was a suit brought by the plaintiffs who were 
six in number against the defendants as trustees 
of a temple at Mandir. Among other things 
it was necessary to decide whether the trust 
fund was public or private. The answer to 
this question was according to the Court to be 
determined by reference to the legal character 
of a Hindu deity, ft was observed that the 
modern authorities fully confirm the more 
ancient writers and hold that property once 
solemnly devoted to the service of an idol 
cannot be alienated save in the interest of the 
idol. “ In short the deity of the temple is 
considered in Hindu Law as sacred entity or 
ideal personality possessing proprietory rights. 
The managers hold these rights as trustees and 
the money once entered in the temple books 
is dedicated to the gods and becomes res 
sacra.'’ (i) Another famous case decided by 
the Bombay High Court known as the Dakor 
Temple case is so instructive that 1 must fully 
state the case and the substantial parts of the 
judgment thereon as establishing the corporate 
character of the Hindu deity represented by an 
idol. “ The case arose in connection with a 
temple situated at Dakor dedicated to the God 


(i) I. L. R. 8 Born., P. 456 
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Sbrl Rarachod Raiji. It was proved that the 
deity in question was held in great veneratiqri 
by the followers of Vaishnab religion through- 
out Western India and that the offerings made 
by the votaries at this shrine amounted ea,ch 
year to about a lac of rupees in value. The 
existence of the deity could be traced back 
seven centuries and the reigning chiefs had 
from time to time added lands and villages 
to the property of the endowment. The 
throne of the deity had lately been covered 
with gold and silver by his Highness the 
Gaekwar at a cost of one lac and twenty five 
thousand rupees and the present temple had 
been built by the ancestor of one of the 
plaintiffs at a cost of one lac of rupees. The 
suit was instituted by the hereditary manager 
of the temple, decendant of the builder of the 
present temple and by four other plaintiffs who 
were priests residing in the same locality, 
whose duty it was to conduct .the pilgrims 
who were their patrons, to the shrine and 
perform the worship of the deity on their 
behalf. The defendants were a numerous body 
of sebaks succeeding 'to their officers by 
heridilary descent ; they remain in constant 
attendance on the idol, perform the daily 
services, and kept in their custody all the cash, 
ornaments, clothes and other offerings dedicated 
to the deity. They were paid Rs. 150 a year 
out of the revenues of the foundation. From 



554 l-AW OF CORPORATIONS. 

the time of the erection of the present temple 
the management of the temple and its appen- 
dant villages had been carried on by the 
family of the plaintiff, and at the sanietime the 
sehaks had given an agreement in writing 
to the manager of the institution, by which the 
sebaks bound themselves to observe certain 
rules in the performance of the daily services 
at the temple and for the preservation o^ the 
offerings made to the idol.” (i) The plaintiffs 
asked among other things that the defendants 
might be removed from their office of sebaks 
or worshippers and new sebaks be appointed 
in their stead because the defendants had 
frequently acted in contravention of the agree- 
ment already mentioned and had set up a 
proprietory title to the offerings made at the 
shrine and refused to render an account of the 
property held in trust for the idol. The Court 
said the defendants take the position that they 
as a body are 'the owners for all secular pur- 
poses, of the idol, whom in spiritual sense they 
serve. The offerings made at the shrine, the 
cattle and even the land presented by devotees 
are, they assert, their property free from any 
secular obligation, as none has ever in practice 
or in the intention of the donors been annexed 
to the gifts by which religious merit was 
sought and gained. They held the property 
thus acquired as a sort of sacred guild with 


(i) 1 « L. R., 10 Bom., p. 348. 
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hereditory succession to the several membersi. 
It is not held on any trust for the support of 
ceremonies or with any obligation annexed to 
it that can be enforced in a secular Court. 
The duty of providing a regular worship for 
the deity is of a purely moral kind. Now the 
questions for decision are (i) whether the Court 
in its civil capacity has jurisdiction in matters 
of this kind ; ( 2 ) whether the defendants can 
take the revenue coming from the endowment 
absolutely as their own without any trust or 
annexed duty ; (3) whether they enjoy the 
revenue by a kind of agency or representation 
of the idol conceived as a personality ” (i). 

The points (1) & (2) noticed in the preced- 
ing paragraph do not concern us directly. But 
the third question at issue is important because 
it has reference to the juridical nature of the 
idol. With regard to tliis point the Court 
observed “ the Hindu Law like the Roman 
I.aw and those derived from it recognises not 
only corporate bodies with rights of property 
vested in the corporation apart from its indivi- 
dual members, but also the juridical persons and 
subjects called foundations. Side by side with 
an ecclesiasticfil corporation there were ^charit- 
able institutions in the Roman Law. In the 
Hindu Law the juridical persons hav'e taken 
the forms not only of charitable institutions, 
but also the ideal forms symbalized by the 


(0 1 . L. R., ior nV., p. 250. 
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images. In the present case it appears from 
the evidence that the grants made to the temple 
are consistent with the theory of a juridical 
person like the deity personified in the idol at 
Dakor taking the grants. It is not consistent 
with the juridical person being conceived as a 
mere slave or property of the sebaks. It is 
indeed a strange if not wilful confusion of 
thought by which the defendants set up the Sri 
Ranchod Raiji as a deity for the purpose of 
inviting gifts and vouchsafing blessings, but as 
a mere block of stone, their property, for the 
purpose of their appropriating every gift laid 
at its feet. But if there is a juridical person, 
the ideal embodiment of a pious or benevolent 
idea as the centre of foundation, this artificial 
subject of rights is as capable of taking offerings 
of cash and jewels as of land ” (i). 

It is perfectly clear then that the Hiudu 
Law recognises corporations sole especially as 
centres of religions endowments. The Dakor 
temple case, as you no doubt observe, discusses 
the juridical nature of a Hindu deity in connec- 
tion with the legal character of a religious 
institution like the temple. The fact to be 
always borne in mind is that there is a paralle- 
lism between the method of evolution of a 
religious corporation sole in the European Law 
and that in the Indian system. Like the English 
Church the Indian Temple is regarded in law 

(I) I. L. R., loc cittf p. 252. 
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as the centre to which the juridical activity of 
the deity is directed. The law which protects 
the temple against external violence guards it 
also against internal inal-administration. The 
latter purpose is well served through the recog- 
nition of the juridical existence of a consecrated 
image as a distinct entity. It must at the 
same time be kept in view that it is the deity 
represented by the idol and not the idol itself 
that figures as a corporation sole. Thus the 
Sankalpa or “ formula of resolve ” makes the 
deity himself the recepient of the gift which 
has to be made by the donor in an appropriate 
form. The ceremony of gift {dana) vests in 
the deity the property given by the donor. 

The idol as a juridical person always means 
the consecrated image representing the deity. 
The juridical person is so much differentiated 
from its material representative that it is 
agreed when an idol has once been consecrated 
by the appropriate ceremony performed and 
mantra pronounced the deity of which the idol 
is the visible image, resides in it and not any 
substantial image, and the idol so spiritualized 
becomes wliat has been termed a juridical 
person (i). The subject of rights is the deity — 
the immaterial person symbolized by the idol. 

; ' The next question is the important one 
recently settled by the Calcutta Full Bench, 

(i) Durga Prtisad Dass v. Shfto Prosed Partd^, 7 C. f.. R. p. 278, 

43 '' 
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viz., is the Hindu deity a juridical person for 
all purposes ? The question arose in connection 
with a will where the testator had directed 
certain properties to be placed in the hands of 
persons named by him and subject to certain 
payments, these persons were directed to spend 
the surplus income which might be left in the 
sheba and puja of Kali after establishing an 
image of the goddess. The Court had to decide 
whether the gift contemplated in the testament 
was a valid one. Mookerjee, J., observed “ we 
must not assume too readily that a Hindu deity 
is a juridical person for all purposes, and stands 
on precisely the same footing, capable of the 
same rights, and subject to the same liabilities 
as an ordinary sentient being, and we must 
closely examine the scope of the passage in the 
Dayabhaga which is the foundation of the 
argument that a bequest for the establishment 
of an image of a Hindu deity and for its worship 
is subject to the same rules as a bequest in 
favour of a human being. The pasage in the 
Dayabhaga which is supposed to go to the root 
of the matter is translated by Colebrooke thus — 
tliat is actually seen in the world, since in the 
rase donation the donee’s right to the thing 
arises from the act of the giver, viz., from his 
relinquishment in favour of the donee who is a 
sentient person. In the very next passage 
Jimutavahana proceeds as follows : — Gift con- 
sists in the effect of raising another's property 
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and that effect here depends upon the donee. 
On the first of these passages Rambhadra 
coniinents as follows : — It is said iiereby that 
the definition of gift is abandonment charac- 
terized by the result of ownership. vSreeriath 
comments on this as follows : — As ownership 
does not arise from every act of abandonment 
like the offering of a bull, &c., the author adds 
“ intended for some conscious being." The 
intention must have for its object the owtiership 
of another, and this object is the object of the 
desire of abandon men t. On the second passage 
RamWiadra comments as follows : -Since sin 
arisesTrom the taking of property without any 
owner, which is the object of an abandonment 
intended for another, as from the taking of the 
property of the gods. The passage of Manu 
“ those who steal the properly of the gods or 
the property of the brahmans, &c.’’ refers to 
this subject. Otherwise, as theft is already 
admitted as a case of sin, the prohibition of 
the stealing of a Bralimin’s property becomes 
superflous. Thus then* being no other way to 
avoid this im onsistency the terms property 
and stealing must be taken in a figurative or 
secondary sense.” 

Mookerjee, J., continues “ It is clear from 
tliese passages as well as from other passages 
from Sreenatli, Achyutananda and other 
commendators on the Dayabaga that they 
understood the rule about the acceptance of a 
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gift as a necessary condition for its validity as 
applicable to secular gifts alone. There is no 
foundation for the assumption that dedication 
to the deity or for religious purposes stands on 
the same footing. In fact as Sreenath points 
out an abandonment, in favour of the deity is 
not comprehended within the terrh gift. It is 
obvious from this that in tlie case of donation, 
after the owner has parted with his rights and 
before the subject matter has been accepted, 
the property is in a peculiar position, so that 
when the term property is used in relation to 
vvliHt has been dedicated to the deity, it has a 
secondary sense from what it bears when used 
in relation to persons.” 

After quoting several other autiiorities to 
show" that the gods have no ownership of their 
own and consequently the primary sense of 
property is inadminissible in the phrase god’s 
property the same judge remarks that in the 
case of deities there cannot be any acceptance 
and therefore any gift. If then property is 
dedicated to the deity in whom does the owner- 
ship lie? “The answer is that the King is the 
custodian of all such property. This is suffi- 
ciently indicated by some of the texts in the 
Mitakshara. The true Hindu conception of 
dedication for the establishment of the image of 
the deity and for the maintenance thereof is that 
tlie owner divests himself of all rights in the 
property ; the King as the ultimate protector 
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of the state, undertakes the supervision of 
all endowments. There is no acceptance on 
the part of the deity, but from the dedication 
religious merit and spiritual benefit accrue to 
the founder and material beneifit accrues to the 
persons in charge of the worship and to the 
creatures of God.” It was decided on these 
grounds that the dedication of property could 
be validly made by a will to a deity the image 
of which was not in existence at the time of 
the death of the testator. The view that a 
Hindu deity is for all purposes a juridical 
person appears to be one requiring modification. 

A Hindu deity as a corporation sole must 
therefore be distinguished from other corpora- 
tions sole by the fact that it is a juridical person 
with limited legal capacity thus, as the 
elaborate judgment of one of the judges in 
Bhupatinath a. Ramlal shows, it is only in an 
ideal sense that property can be said to belong 
to an idol ; for the simple reason that the 
possession and management of property in 
such a case must be left to some person as 
Shebait or Manager. The deity as a juridical 
person serves the purpose of filling up a gap in 
the Hindu theory of juristic persons. 

Now I may turn to another class of cor- 
porations sole in Hindu Law. They are the 
managers of religious endowmeuts. Although 
there is a difference of opinion with regard to 
the position of a manager. Is he a trustee or 
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is he a corporation sole? Some writers would 
think tliat the manager is a mere trustee, (i) But 
he was regarded by the Privy Council in Raja 
Varma Valia v. Ravi Varma Mutha as a cor- 
poration. The Privy Council view seems to be 
the more reasonable because the manager can • 
not be regarded as a mere trustee only on 
account of his liability in certain cases. The 
difficulty that has been raised against suppos- 
ing the manager to be a corporation sole is 
associated with the succession to the office of 
shebait. I’lie office may vest in a single person 
or in a number of persons. 'Hie rule of law is 
that in cases of religious endowments and in 
all cases of a known founder the latter has the 
right to nominate a shebait and to direct the 
mode of succession to the office. He may 
nominate himself as a shebait or he may 
reserve the right of nominating a shebait in 
himself and his heirs. From this it has been 
concluded by several authorities that the 
managers of religious endowments are in the 
position of trustees and they cannot properly 
be called corporations sole. But such a con- 
clusion is not warranted either by the decisions 
of the Privy Councils or by the general theory 
of corporation sole. It has already been 
noticed that the peculiarity of a corporation 
sole is that a single individual presents a 
double legal aspect. Whenever an individual 


(i) C. Shastri-^Hindu Law, p. 4HS, 
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has rights and duties other than those he has 
in a private capacity and he has the added 
rights and duties because he holds an office, 
the individual may be taken as a corporation 
sole. True in English Law there has been 
considerable anomaly in the choice of persons 
to be called corporations sole yet whenever the 
('hoice has been made the determining factor 
has been the dual capacity of a single indivi- 
dual. From this view of a corporation sole a 
manager of religious endowment ought to be 
properly classed as a special type of juridical 
person. At least the manager may be called 
a quasi corporation. 

The opponents of the view adopted here 
say that in regarding the manager as a cor- 
poration sole a false analogy with the office of 
the English Bishop has been suggested. They 
>ay in addition that the whole estate is vested 
in the Bishop under the common law while in 
the case of the manager the property is in the 
deity. But the recent Calcutta Full Bench 
judgment conclusively shows that the deity 
is an ideal and not a real owner. So the force 
of the argument that the head of Math or the 
manager of a religious endowment is a cor- 
porati on sole by a false analogy, is at present 
almost nil. 

The head of a Math may be taken as a 
good example of a juridical person. Although 
there is good ground for supposing that the 
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Aeharya is not a counterpart of the bishop yet 
the conception regarding the juridical nature 
of the one is more or less applicable to the 
other. In Vidyapuram Tirtha Swamy i>, 
Vidhyanidhi Tirtha Swamy (i) it was held 
that in the case of a Math the ideal person is 
the office of the Aeharya, It may be that the 
corpus of the property is absolutely inalienable, 
but the restriction in itself is immaterial so far 
as the legal nature of the Aeharya is con- 
cerned. The variation of legal . capacity 
depends on questions of public policy, therefore 
if it is more expedient that the corpus of the 
property should not be alienated by the incum- 
bent for the time being the state will neces- 
sarily limit the power of the incumbent so as 
to make it impossible for him to affect the 
property of the Math by any charge. So again 
the rules for the selection of the heads may vary 
in different circumstances. These variations 
are the accidental and not the essential 
characteristics of a juristic person. 

The Mahamedan Law also furnishes 
examples of corporations sole. These like 
their Hindu prototypes are connected with the 
religious endowments. In fact the Sajjadana- 
shin of a Khankah occupies a place similar to 
that of the superior in a Hindu monastry. 
The Sajjadanashin is entitled to appropriate 
for his own use a part of the property of a 
Khankah, He is not only a Mptawall'j but 
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also a spiritual preceptor and is supposed to 
continue the spiritual line by means of his 
selected heirs. He is not a mere officer receiv- 
ing a return for his service, but is an integral 
part of the institution whose existence depends 
on his personality. 

It rests now to remark that the fiction 
theory derived some support from the existence 
of corporation sole. But the difficulties of 
squaring the facts with the theory have recently 
been pointed out by Prof. Geldart “ Not 
long ago " says the Professor, “ this University 
passed a decree recording its gratitude for 
the munificence of another corporation. Grati- 
tude and munificence are hardly legal concep- 
tions ; gratitude and munificence are emphati- 
cally qualities of persons. Are we to say that 
one personality which has no existence outside 
the sphere of law records its gratitude for the 
munificence displayed by another equally 
fictitious personality ? Courtesy, I hope is not 
a fiction, legal or otherwise. How shall we 
attribute individual munificence to the 
members of a body whose gift was not derived 
from their private sources ?” These questions 
may be asked with reference to a corporation 
sole and the apparent difficulty in finding 
satisfactory answers vanishes if it is borne in 
mind that the law is only concerned with 
analysing such acts as have legal value or 
legal consequences ; it does not profess to 
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explain every possible expression of human 
activity. A corporation sole is as much a 
result of legal necessity as a one-man company. 
If the latter is a real person so is the former. 
It need hardly be said that a theory that 
suggests problems lying outside the legal 
boundary does not deserve serious attention 
from a lawyer. The fiction theory may be 
right or wrong, but it fails to offer any satis- 
factory solution of difficulties connected witli 
that species of corporations that play such 
important practical roles in the English the 
Hindu and the Mahamedan Law. The cor- 
porations sole must be taken as they are. The 
analysis of the technicalities connected with 
them has fully established the existence of 
these persons as legal beings. 

I pass on to the important subject of 
Ultra vires. 



NOTES ON LECTURE Vll. 

The difficulties inherent in the theory 
of the corporation sole have been discussed in 
an essay by Maitland (Law Quarterly Review, 
Oct. 1900). Maitland remarks “our corporation 
sole refuses to perform just the first service that 
we should require at the hands of any reason- 
able useful persona ficta ” {Ihid.). Again he 
calls the corporation sole “ the mere ghost of 
fiction.” The term was not in use among the 
lawyers at the time the Year Books were 
publishing. 

2. .As to the legal position of Mohants, 
Shebaits, &c., see 26 C. W. N., p. 537. 

3. For a careful review of the legal posi- 
tion of the head of a Mutt, the judgment Sir 
S. S. Ayyar in Vidyapurna Tirtha Swami v. 
Vidyanidhi Tirtha Swami may be consulted. 
“ Having regard to these facts it is obvious 
that the correct view to be taken is that in 
the case of Mutts the ideal person is the office 

of the spiritual teacher Achevya He is 

a corporation sole,” I. L. R. 27 Madras 442. 

Recently some doubts have been 
expressed as to the propriety of the term 
‘ corporation sole ’ used to designate the legal 
position of a Hindu idol. True there are some 
objections to its use if a Hindu idol is by its 
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means put on the same level with the head of 
a Mutt. But the corporateness of the idol has 
reference to its juristic nature in some connex- 
ions, it does not convert the idol into the 
manager. The concept is profitable in show- 
ing that similar legal needs give rise to 
similar juridical concepts ; (c/. Wooddeson 
Vinerian Lectures on the Laws of England, 
p. 471 quoted in Sir S. S. Ayyar’s judgment.) 



LECTURE VIII- 

Ultra Vires. 


Brice remarks “ the law of Corporations 
may be considered for most practical purposes 
as in reality only the application and develop- 
ment of the doctrine of ultra vires,*' The 
cogency of this remark becomes evident when 
one understands the meaning of the term ultra 
vires. When a corporation transcends the 
limits of the powers estab lished by its constitu- 
tion as embodied in a charter or the articles 
of association or general law, it is said to have 
gone beyond the corporate powers. The act 
done in such a case is an ultra vires act. From 
the practical standj^oint a corporation is a 
legal institution. It denotes as Taylor has 
pointed out, a body of legal rules in their 
manifestations in legal relations between 
persons as to whom a certain mutually related 
conditions of fact may be affirmed. To know 
the orbit of the facts that determine the appli- 
cability or otherwise of the legal rules means 
an acquaintance with the acts that may be 
termed ultra vires. Hence the remark of Brice 
quoted at the start. 

Before discussing certain theoretical ques- 
tions connected with the doctrine of ultra 
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vires let us try to find out the genesis of the 
doctrine itself. The limitations put on cor- 
porate activity are of two kinds — internal and 
external. From the very nature of a corpora- 
tion as an artificial being it cannot perform 
certain acts, I have already pointed out to 
you that this group- person is not comparable 
to an ordinary physical person in all respects. 
The fact that the group body is not a natural 
body renders a strict parallelism between an 
individual person and group-person impossible. 
To repeat what has been remarked in a pre- 
vious lecture, marry it cannot nor can it have 
a next of kin. The limitation of capacity due 
to the very structure of the entity is called 
internal. The other limitation is due to the 
circumstance of its existence. The legal 
institution known as a corporation is allowed 
to exist so long as it fulfils the object of its 
creation. The state puts certain limitations 
on its power as a pre-requisite to its legal 
recognition so that the specific objects for 
which it has been brought into existence may 
be carried out. This limitation of corporate 
activity due to external agency may be termed 
external limitation and is the basis of the 
doctrine of ultra vires. 

It has been remarked by a recent writer 
that the doctrine is not very old (i). It first 


(i) Carr. ioc. cit, p. 64. 
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appeared in Colman v. Eastern Counties Rail- 
way Co. in 1846. “ Here a railway company 

had granted a subsidy to a steam packet 
company running in conjunction with their 
own lines. The grant having been resolved 
upon, the minority of the shareholders protested 
against being bound by the majority in such 
a matter. The Master of the Rolls held that 
this was a matter in which the majority could 
not bind the minority — a matter which, if legal, 
could be legal only if all concurred.” (i) This 
was distinctly an equitable case. Five years 
later in the East Anglian Railway Company 
V. Eastern Counties Railway Company it was 
held that a railway company incorporated 
under the Act of Parliament was bound to 
apply its funds for the purposes directed by the 
Act and for no other purposes. Jervis, C. J., 
said “ they cannot engage in a new trade 
because they are a corporation only for the 
purpose of making and maintaining the Eastern 
Counties Railway. What additional power 
do they acquire from the fact that the under- 
taking of the new trade may in some way 
benefit their line ? Whatever be their object or 
the prospect of success, they are still but a 
corporation for the purpose only of making and 
maintaining the Eastern Counties Railway and 
if they cannot embark on a new trade because 


(i) 16 L. j. Ch. 73. 
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they have only a limited authority, for the 
same reason they can do nothing not authorized 
by their Act and not within the scope of their 
authority” (i). In these two cases the doctrine 
had a very narrow application. They are 
authorities for cases between corporation and 
corporators, ultra vires Act affects 

the position of third parties, the bearing of 
these decisions on such an act is uncertain. 
There is however a famous decision of i860 
which appears to have settled the law for such 
cases. The Vice-Chancellor Kindersley extended 
the principle of ultra vires to cover cases where 
the rights of third parties are affected In 
Attorney- General v. The G. N. Railway Com- 
pany the railway company was by statute 
restrained from trading in coal. The question 
arose what was the effect of a dealing in coal 
by the railway company upon the rights of 
the public. It was held that in the case of an 
injury to private interest it would be com- 
petent for an individual to apply for an injunc- 
tion to restrain a company from using its 
powers for purposes not warranted by the Act 
creating it and it was competent for the 
Attorney -General to file an information for an 
injunction. (2) 

Some remarkable results (3) sprang from 
this extension of the doctrine of ultra vires. 

(1) I Drewry and Smales, p. 161. 

(2) (1851) 21 L. }. C, P. 23, (3) Can. he, cit., p. 66, 
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“ It became possible for corporations to evade 
liability upon an irksome contract, by shewing 
their incapacity originally to make the con- 
tract. Apart from such a case as this, the law 
does not look favourably upon a litigant who 
has made a contract, has had the benefit of it 
and afterwards claims relief on the ground of 
inc:apacity to contract.” It is my purpose to 
discuss the theoretical foundation of these 
“ remarkable results ” in order to make the 
doctrine of ultra vires clear. 

The subject may be approa('hed from three 
view-points whirl) differing in prin('iple have 
certain }»oints of contact ; — (a) the rules of 
ultra "vires may be worked out analytically 
througli the general principles of agency and 
estoppel ; (b) the c]uestion may be approached 
from tlie standpoint of the first rights of a 
person who lias performed his part ; (c) the 
prirK'iple of absolute limit to corporate activity 
may be taken as a guiding principle. 

The analytical method is justified by the 
decisions of the American Courts generally. 
While the principle of justice and the principle 
of absolute limit are the determining factors 
in many an English and Indian decision. 

The analytical method is based on two 
definite assumptions regarding the essential 
charncfcr of a corporation, (i) It does not 

(i ) Tayli^r — Private Corporations, p. 228. 
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trouble much about the conflicting theories of 
personality. In fact it adopts a practical 
standpoint and regards a Corporation as a 
mass of rights and liabilities subsisting as 
legal relations between persons whose interest 
in the corporate enterprise are divergent if not 
conflicting and whose responsibility for any 
given ultra vires act is not always the same. 
In this view the application of the doctrine of 
ultra vires has reference botli to the nature of 
the act and tlie relation of the litigants to the 
act. Thus Sawyer, C. J., said “ in considering 
the cases in whicli the law applicable to cor- 
porations is discussed, it must be always borne 
in mind that there are several classes of rights 
to which they apply and that upon the same 
general state of facts the legal consequences 
might be different with reference to the 
different classes of rights. There are corporate 
riglits — tliat is to say, rights which pertain to 
corporations as such — the artificial legal entity 
rented by the act of incorporation considered 
as a single distinct person ; there are individual 
rights of the stockholders as such, and rights 
of the creditors of the corporation. The rights 
of strangers dealing with the corporation may 
vary as they are considered with reference to 
the corporation itself, the stockholders, or the 
creditors of the corporation.” (i) 


(ij Ditch Co. Zeller Bach. 37 Cal 543 
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The second assumption is that the consti- 
tution of a corporation and its powers are 
known to all persons interested in the cor- 
porate enterprise or dealing with the corpora- 
tion, it was remarked in an American 

case (i) “ persons dealing with the managers 
of a corporation must take notice of the limi- 
tations imposed upon their authority by tlic 
act of incorporation.” 

Taylor suggests the following general 
proposition. An act beyond the scope of cor- 
porate powers, if done on behalf of a corpora- 
tion or if done by the body corporate itself, 
affects the rights of persons in respect of the 
corporate enterprise only in so far as the 
possessors of those rights by their own acts or 
omissions have estopped themselves from 
asserting their rights ; provided the act be of 
such a character that the party dealing with 
the corporation or its agents could, from an 
examination of the charter or enabling statute 
or articles of association, have ascertained that 
the act was iiltya vires. Let us examine certain 
well established rules regarding ultra vires acts 
in order to find out the exact import of this 
proposition. 

Our authorities are unanimous in saying 
that an ultra vires act done by a corporate 
agent does not bind the corporation. Here 


(i) R, R. Co. , 21 How. 441, 443. Sec Taylor cic, i 264(a). 
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the equitable doctrine of notice finds a leruiy 
application. Persons dealing with the agents 
of the corporation are affected witli the notice 
of its powers and cannot assume that the agent 
has the power to do what the principal cannot 
do. Thus where the trustees of an incorporated 
sava’ngs bank, to the knowledge of the persons 
dealing with them that there were no funds in 
the bank for investment, attempted to bind 
the bank by a contract to take shares in a 
manufacturing corporation, the Court field 
tliat the contract was void, (r) Again tlie 
officers of a corporation autliorized to do a 
general insurance agency, coinmission and 
brokerage business, cannot on its liehalf subs- 
cribe to stock in a savings liank, and the bank 
cannot enforce the subscription. {2) riie rule 
under consideration is concerned with the acts 
by corporate agents. The corporation when 
acting in its corporate capacity is likewise under 
a similar limitation. It cannot validly perforin 
nor ratify an act clearly ultra vires. You 
remember the leading I'mglish case on tlie 
subject — there the minority of the shareholders 
successfully opposed the attempt of the majority 
to bind them. (3) A single dissenting shareholder 
may restrain the majority from applying the 
corporate property to unauthorized purposes. 


(i) rraiiklin Co. v. l.evviston Institution lor Sav^ingfs. 68 Me, 43 
12) Mutual Savings Bank v. Meriden Agency, 24 Conn. 159. 

(;{) A. G, tK G. N. Railway Co., viaie Supra. 
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wSonietimes an act although tillra vires is 
valid because the different classes of persons 
interested in the corporate enterprise by 
ratifying or acquiescing in the unauthorized 
act estopped themselves from questioning its 
validity. Thus an ultra vires contract is in- 
valid because if enforced it would injure some 
one’s rights. But if persons whose rights are 
affected themselves assent to be bound by the 
contract the reason foi its invalidity ceases. 
Volenti non fit injuria. If, however, thecoritract 
besides being ultra vires is illegal tlie assent 
of the parties interested will not make it valid. 
Here, liowever, we light on a different condition 
of fact. The ultra vires acts are not necessarily 
illegal acts. The point has been made clear 
in Kent r. Quicksilver Mining Co. “ In the 
application of the doctrine of ultra vires it is 
to be borne in mind that it has two phases : 
one where the publi- is concerned : one where 
the question is between the corporate body 
and the stockholders in it, or between it and 
its stockholders and third parties dealing with 
it and through it witli them. When the public 
is concerned to restrain a corporation within 
the limits of the power given to it by its 
charter, an assent by all the stockholders to 
tlie use of unauthorized power by the corporate 
body will be of no avail. When it is a ques- 
tion of the right of a stockholder to restrain 
the corporate body within its express or 
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incidental powers, the stockholder may in many 
cases be denied on the ground of his express 
assent, or his intelligent though tacit consent 
to the corporate action. If there be a departure 
from statutory direction, which is to be con- 
sidered merely a breach of trust to be restrained 
by a stockholder, it is pertinent to consider 
what has been liis conduct in regard thereto. 
A corporation may do acts wliich affect the 
public to its harm, inasmuch as they are 
per se illegal or are mala prohibita. Then 
no assent of stockholders can validate them. 
It may do acts not thus illegal, though there 
is want of power to do them, which affect only 
the interest of the stockholders. They may be 
made good by the assent of the stockholders, 
so that strangers to the stock-holders, dealing 
in good faith with the corporation, will be 
protected in reliance on those acts.” (i) The 
remarks of Blackburn, j., in Taylor v. Chiches- 
ter, Sac. Railway Co. further illustrate the topic 
under consideration. He said “ 1 think that 
any objection made only on the ground that 
it affects the interests of a shareholder, can 
only be made by or on behalf of the share- 
holders. The seemingly technical point raises 
the question whether the smallest excess of 
authority renders the whole contract illegal, and 
so entitles those who have the management 

(i) 78 Nv Y. 150, 185- Lyde v. Eastern Bengal Railway Cti 

36 Bcav. 10. 
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of the corporation (and who, therefore, pre- 
sumably were, as individuals, consenting 
parties to the contract) to repudiate the 
contract in the name of the Company, however 
long it has been acquiesced in, and however 
seriously the position of the plaintiff has been 
altered in consequence of that acquiescence, or 
whether the objection should be held to lie 
only in the mouth of those shareholders who 
were not consenting parties to the contract 
sought to be set aside, or have not by laches 
or otherwise rendered it inequitable in them 
to set it aside. It is obvious that an adherence 
to this distinction will prevent those scandalous 
cases which have rendered the word repudia- 
tion a term of opprobrium” (i) So if all the 
corporators assent to or ratify a contract no 
one of them can afterwards claim that tlie 
contract being ultra vires does not bind the 
corporate funds ; an individual corporator 
can make such claims only as to his own 
interest in the corporate activity and he is 
estopped only to that extent by his owm act. 

It must not, however, be supposed tliat the 
assent of corporators collectively makes an 
ultra vires act vmlid for all purposes and on all 
cK'casions. There are other persons besides 
the corporators interested in the corporate 
enterprise, e.g., the creditors of a Corporation 

(i) L, R. 2. Ex. 356. 380. 
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have a great interest in its solvency. These 
other persons may not have waived their rights 
and the validity or non-validity of an ultra 
vires act sometimes does depend on considera- 
tions relativ^e to these outsiders. In many 
cases the question of preferential claims among 
different sets of creditors has to be taken into 
account, although its bearing on the ultra vires 
act may be settled on common sense grounds. 
Thus if A has contracted with a company for 
supply of goods to the company knowing that 
the company was not authorized to buy the 
class of goods supplied and demands payment 
on the ground that the shareholders hav(* 
ratified the contract, then if the t ompany is 
solvent and can pay all its creditors, A will no 
doubt get his due. But if the Company’s 
funds permit only the payment of some 
creditors but not all then surely the claimants 
who dealt with the Company while it acted 
intra vires must be preferred to A. There is 
direct authority for saying (1) that as between 
creditors of an insolvent bank those whose 
debts were created under lawful power given 
by the charter must be preferred to those wlio 
claim under a contract which the bank had no 
power to make. In such cases the bank is not 
estopped from setting up the illegality or want 
of power. Thus one comes to the conclusion 


(1) Taylor /w'. cif.^ p. 234. Cases quoted iq the note. 
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that as the funds of a corporation are subs- 
cribed for a definite purpose by the share- 
holders these funds cannot be applied for a 
purpose other than that authorized by the 
state. A contract ultra vires therefore cannot 
affect the rights of persons who neither express- 
ly nor impliedly have assented to it. 

A contract ultra vires may be viewed from 
another standpoint as suggested in Bissell v. 
Rail Road Company when a corporation has 
made a contract beyond its powers and has 
performed its side of the contract, the other 
( ontracting party cannot plead in an action 
on the contract that it was ultra vires of the 
corporation ; nor conversely if the other party 
has performed and the corporation has had 
the benefit of his performance may the cor- 
poration plead that tlie contract was ultra vires. 
Ttie reason for such a rule is not far to seek. It 
is a fundamental principle of law that 3’ou 
c annot claim the benefit of an act and repu- 
diate it when loss ensues. The act cannot be 
dismembered for the unjust benefit of one of 
the parties. It must be taken or rejected as a 
whole. In the American case just mentioned 
tlie judge observed “ I think this doctrine of 
theoretical perfection in corporations would 
convert them practicall}? into most mischievous 
monsters. A bank through its Board of 
Directors may invest its funds in the purchase 
of sto(d<, and every holder of the stock maj* 

46 
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acquiesce expecting to profit by the specula- 
tion. If the enterprise is successful the cor- 
poration and the shareholders gain by the 
result. If a depression occurs in the market 
and disaster is threatened, the doctrine that a 
corporation can never act outside its charter 
enables it to say this is not our dealing and 
the money used in the adventure may be un- 
conditionally reclaimed from whatever parties 
have received it in exchange for value, while 
the injured dealer must seek his remedy against 
agents perhaps irresponsible and unknown, 
corporations may thus take all the chances of 
gain without incurring the hazard of loss.” 

As in the case of individuals, when a 
corporation has performed all that it was 
expected to perform in an agreement the other 
party cannot object that the agreement was 
ultra vires. Of course tliis rule applies to an act 
executed on one side, if the act remains execu- 
tory on both sides the rule has obviously no 
application, (i) 

So far I have not touched upon the ille; 
gality of ultra vires acts. I presume that you 
know the distinction between illegality and 
invalidity. An act is invalid when it does not 
bring persons into a contemplated legal 
relationship and thus fails to attain the object 
desired, while an act is illegal when it is 

(i) Brice — Ultra vires. Taylor, lot. cit. Marshall, loc, ctt., 
Morawetz, loc. cit, 
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expressly forbidden by the law. An invalid act 
if not illegal can be validated while an illegal 
act can never be made valid. Take for instance 
the case of a contract not to be performed 
within a year from the date of agreement. 
According to § 4 of the famous Statute of 
Frauds it is to be in writing. If the writing is 
omitted the contract is unenforcible, but it can 
be enforced by complying with the terras of the 
Statute. While a contract for the sale of 
smuggled opium is always bad. Thus if the 
managers of a corporate fund divert the money 
for purposes unconnected with the object of the 
corporation the act is unauthorized, but not 
illegal ; because the limitation on the powers 
of the managers exists for the safety of the 
shareholders and if the latter acquiesce in such 
a diversion as noticed the act becomes autho- 
rized. Let us turn to acts which are ultra vires 
as well as illegal. 

In the East Anglian Railway Company v. 
Eastern Counties Railway Company — a case I 
have cited before, Jervis, C. ]., said with regard 
to illegal acts as distinguished from ultra vires 
acts that if the contract is illegal as being 
contrary to the Act of Parliament, it is un- 
necessary to consider the effect of the sentient 
shareholders, for if the company is a corpora- 
tion only for a limited purpose and a contract 
like that under discussion is not within their 
authority the assent of all the shareholders to 
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such a contract though it may make them all 
personally liable to perform such contract, 
would not bind tliem in their corporate 
capacity or render liable their corporate funds. 
You notice that here an attempt has been made 
to show the specific character of illegal acts, 
but how far successful may well be guessed 
from the vagueness of the remarks. In fact 
Blackburn, J., criticized the rule laid down by 
.Tervis, C. J., “I think it very unfortunate that 
the phrase ultra vires has been used to express 
both an excess of authority as against the 
sliareholders and the doing of an act illegal as 
being nuilnm prohibitum for the two things 
are substantially different and 1 think the use 
of the same phrase for both has produced 
confusion” (i). ..\n act which is ultra vires is 

not necessarily illegal, but an illegal act must 
always be ultra vires. 

Here an attempt may be made to vdassify 
ultra vires acts which are also illegal; — (a) 
acts contra bonos mores. Holland has drawn 
attention to these ( 2 ). They are mala in se and 
are bad according to the principles of common 
law. No action can arise out of such acts. 
But it is necessary tliat the illegality should 
inhere in the act sought to be declared illegal. 
Thus it is no defence to a suit for a debt that 
it arose from the receipt of the bills of a bank 


(1) Taylor v. Chichester and Midhurst Railway Co.; vide supra. 

(2) jurisprudence Chap. 3. 
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illegally chartered for fraudulent purposes and 
that the bills were void in law and finally 
proved worthless in fact (i). (h) Ma/a pro- 

hibita. These are acts specifically forbidden 
by a Statute. In the case of many corporations 
Statutory limitations on the corporate powers 
occur. Thus a limited Company in India is 
authorized by the Indian Companies Act to 
increase its capital or enter into contracts only 
for objects for which the company has been 
established. In view of this Statutory restric- 
tion a contract for a purpose not included in 
the memorandum of association cannot be 
enforced against the company even if the 
whole body of shareholders assent to it, (2) It 
is difficult to formulate a rule that will deter- 
mine the effect of a Statutory prohibition on 
the validity of acts forbidden, Taylor suggests 
the following rules : — If a Statute expressly 
forbids a corporation to make a certain con- 
tract the contract is void even though not 
expressly declared to be so, and is incapable 
of ratification ; and that the contract is void 
as unlawful, may be pleaded by any one to an 
action founded directly and expressly on the 
contract ; unless (i) the Statute expressly state 
what the consequences of violating it shall be 
and those consequences are other than that 

(1) Orchard v. Hughes, i Wall. 73. 

(2} Ashley Railway Cast Iron Co. iy. Rich. See Haisbtiry Law.s of 
England. Vol Kill, 
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(2) the statutory prohibition was evidently 
imposed for the protection of a certain class of 
persons who alone may take advantage of it ; 
or (3) to adjudge the contract void and incap. 
able of forming the basis of a right of action 
would clearly frustrate the evident purposes of 
the prohibition itself. Some concrete examples 
will make the rule and its qualilications clear. 

First as to the rule. It says that a contract 
expressly forbidden by a statute is void and 
any one can plead its illegality to an action 
founded on the contract. Thus if a bank is 
allowed by an incorporating charter to charge 
only a given maximum of interest on loans 
made by it, a note taken by the bank stipulating 
for a higher rate of interest is void. No action 
lies on such a note even if it is in the hands of 
a bond fide purchaser for value, (i) 

Of the qualifications the first one states 
that the forbidden contract will not be void if 
the statute, which the contract violates, specifies 
the consequences of its violation and those 
consequences are other than that the contract is 
void and incapable of forming the basis of an 
action, e.g., in Pratt v. Short(2), it was held that 
the notes or securities taken by the company 
were void, but the money loaned on them could 
be recovered because the statute declared that 

(f) Leavitt; Palmer ; Weed Snow j b . (( Bank v. Bank of 
Brig^hton, 16 Gray 534. 

(2) 'faylor, ioc. cU, 
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“ no incorporated company without being 
authorized by law shall employ any part of its 
effects or be in any way interested in any fund 
that shall be employed for the purpose of 
receiving deposits, making discounts or issuing 
notes or other evidences of debt, to be loaned 
or put in circulation as money and that all 
notes or other securities for the payment of 
money made or given to secure the payment of 
any money loaned or discounted by any incor- 
porated company contrary to the provisions of 
the statute shall be void.” 

Tlie second qualification states that the 
contract will not be absolutely void when the 
prohibition is in the interest of a certain class 
of persons. This needs no concrete example. 
It is apparent that when an act is declared 
void by the legislature for some purposes it is 
not meant to be void for all purposes, Tlie 
difficulty in such cases has been created by a 
confusion of the terms void and voidable even 
by the law courts. When they say that a 
contract shall have no force or effect all that 
tliey mean is that the contract shall have no 
force or effect as against the interest of those for 
whose benefit tlm statutory prolilbition was 
made. In of her words the contract shall he not 
void but voidable at the option of the party 
whose interest was at stake. 

The third qualification states that the 
contract will not be held void and incapable of 
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constituting the basis of an action, if to do so 
would frustrate the manifest intent of the 
statute. Thus where a statute provided that 
savings banks should make no loans on the 
security of names alone it was held that the 
statute should not be construed (i) so as to 
defeat its own purpose and that a loan made 
b}^ a savings bank in contravention of it could 
be recovered and the security given enforced. 
In another instance the charter of a bank 
prohibited any director or other officer of the 
bank under penalty of fine or imprisonment 
from borrowing money from the bank. It was 
held that the prohibition did not exempt a 
director from liability for money loaned to him 
in violation of the prohibition. (2) 

(c) The third class of ultra vires acts are 
tliose that a corporation cannot do for reasons 
of public policy. These, however, are neither 
contra bones mores nor malaprohibita. Where 
a isorporation has been formed for a public 
purpose, it w'ould be unconstitutional for the 
state to grant it powers and privileges tliat 
might defeat the object of the corporation. 
Any contract entered into by such a corporation, 
if repugnant to public interest, would be illegal 
and void. Thus a contract, whereby a street 
railroad company transfers loan to an individual 


(1) Firmington Savings Bank r. Fall. Sec Taylor, ioc. ciL p- 262, 

(2) Taylor loc. cit , p. 261. Marshall loc. cit. J ultra 
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for his private use the practically exclusive use 
of its tracks, is void as against public policy (i). 
The grounds of illegality of such acts have 
been well stated in an American case (2). 
“ When a corporation, like a railroad company 
has granted to it by charter, a franchise 
intended in large measure to be exercised for 
the public good, the due performance of those 
function being the consideration of the public- 
grant, any contract which disables the corpora- 
tion from performing those functions, which 
undertakes without the consent of the state to 
transfer to others the rights and powers 
conferred by the charter and to relieve the 
grantees of the burdens which it imposes, is a 
violation of the contract with the state, and is 
void as against public policy.” Unless expressly 
authorized a corporation like a railway 
company or a Cannal Company cannot mort- 
gage its franchises nor consolidate with another 
corfioration. 

Before discussing the liability of corpora- 
tions for benefits derived from ultra vires acts 
it may be useful to consider briefly the question 
of trusts and monopolies created by a corpora- 
tion. Although we are not yet familiar in 
India with pools and cartales still it is instruc- 
tive to glance at an important legal problem 
whicli may some day come to the fore. The 

(1) Gulf <^c. Railway Co v. Morris, 67 Tex 693. 

(2) Thomas v. The Railroad Co., loi U. S, 71. 
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question has been thrashed out in American 
Courts and no better guide than America— -the 
home of trusts and monopolies — is obtainable 
at present. 

The Act of Congress of July a, 1890 ciims 
at protecting trade and commerce against 
unlawful restraints and monopolies. By this 
act “ every contract, combination, in the form 
of trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several states 
or with foreign nations is declared to be illegal.” 
The principle of this act has a very wide 
application. It applies not only to common 
carriers and private companies but to corpora- 
tions of all kinds. They are not allowed to 
combine for the purpose of stifling competetion 
in trade. A combination of corporations that 
would result in a monopoly that is to say 
would form a “ trust ” in the popular sense is 
ultra vires, illegal and void. The corporations 
cannot enter into an agreement to form such a 
combination either by formal corporate act or 
by the agents of corporations. In the cases of 
People V. North River Sugar Refining Company 
and State v. Standard Oil Company the above 
principles were discussed and finally adopted 
in tiie form just stated (i). In both these cases it 
was held that there could be no partnership of 

(i) U S. V Freight Association, 166 U. S. 290. U. S. v. joint 
Traffic Association, 171 U. S. 505 U. S. v. Pipe Company, 85 Fed Rpp 
27*» 49 137, t84, do. i2t N. Y, 5 S 2 , 62 ^. 



LECTURE VIII. 


371 


separate and independent corporations, whether 
directly or indirectly through the medium of a 
trust, no substantial consolidations which avoid 
and disregard the statutory permission and 
restraints. The Standard oil case lays down 
moreover the justificatory conditions of quo 
ivarranto proceedings. “ Where all or a 
majority of the stockholders comprising a 
corporation do an act which is designed to 
affect the property and bussiness of the 
company, and which through the control their 
numbers give them over the selection and 
conduct of the corporate agencies does affect 
the property and business of the company in 
the same manner as if it had been a formal 
resolution of its board of directors ; and the 
act so done is ultra vires of the corporation 
and against public policy, and was done by 
them in their individual capacity for the 
purpose of concealing their real purpose and 
object, the act should be regarded as the act 
of the corporation, and to prevent tlie abuse of 
corporate power may be challenged as such by 
the slate in a proceeding quo warranto' (1.) 
I may mention in passing that in America a 
proceeding quo warranto may disenfranchise a 
corporation and thus dissolve it. Perhaps the 
immediate connection of the principle of the 

(I) LI. S. V. Freight Association, i66 U. S. 290. U. S. 1'. Joint 
I'rafilc Asr^ociation, S. 505. V, S. v. Pipe Com}>any, 85 Fed Rep 

^71, 49 O. St. 137, 184, do I 21 N, Y. 582, 626. 
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American Law witli that of ihe Indian System 
is far to seek. But it must be borne in mind 
that the Indian Law of Corporations is still iir 
its infancy and Indian authorities on many of 
the fundamental questions in corporation law 
are almost absent. Of course there are fairly 
numerous decisions of Indian courts on certain 
sections of the Indian Companies Acts, the 
Indian Railways Acts and the Municipal Acts. 
But these latter refer in general to questions of 
detail rather tl>an to the principles of our 
subject. In the absence of home authorities 
one must go to foreign countries. 

Now as to the liability of corporations for 
benefits received under an ultra vires act. Mere 
again the distinction between acts wliich are 
merely ultra vires and those which are illegal 
as well must be borne in mind ; with regard to 
the former Brice says “ though a corporation 
cannot be sued, anymore than any other citizen 
directly upon a contract or analogous transac- 
tion which does not bind it, yet if it sets up 
this defence it must restore to the other party 
what it has obtained from tiim. It may 
repudiate the transaction if it chooses, but if 
so jt must repudiate altogether — it cannot 
reprobate and approbate, it catinot reject and 
y-’et keep what in anotfierform it has rejected. ”(^1 
Tfiis statement admirably siinis up the law 
on the point. The only exception to the rule 

(i) Brice ultra virea, p. 769. 
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has been noticed in Hill’s case (i) where it was 
observed that a corporation might repudiate a 
contract without rendering up the benefits 
which through the contract had accrued to 
the corporate property, when such benefits had 
become amalgamated with the corporate 
property and could not be rendered up without 
infringing the riglits of persons who had newer 
assented to the contract nor in any way 
acquiesced in it. Of course the benefits in such 
a case must be so indistinguishably interwoven 
with corporate property as to make a restitu- 
tion in integro impossible. Tiius when through 
an ultra vires transaction money has come into 
the possession of a corporation and has been 
applied to profier corporate purposes, tlie 
corporation in repudiating the transaction will 
have to refund the money so applied (2). So in 
Burges and Stock’s case (3) the liolders of Marine 
Insurance policies which tiie com|iany was not 
authorized to issue, were, allowed on winding 
up the company to recover the premiums paid 
by them on such policies, but were not allowed 
to recover the value of tlie policies. Page- 
Wood V. C. remarked “ they have had no 
consideration for the premiums tliey pay. The 
directors, it is true, had no power to issue 
marine policies, but they had power to receive 


(1) L. R. 9 Eq. 605., 

(2^ Gerinan National Hank v. Butcher;! &c. Co., 97 Ky. 
(3) Taylor, loc. cit. p. 262. 
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money and apply it to the benefit of the 
company. It is proved that they did so receive 
and apply their premiums and the amount 
might have been recovered even at law as 
money had and received.” In all these cases 
the basis of liability is that the benefit was 
appropriated to the uses of the corporation 
with its consent. The consent of a corporation 
may be given either by a corporate act or by 
an agent acting on behalf of tlie corporation. 
If the corporation has no choice in the matter 
that is to say if it is precluded from rejecting 
the offered benefit it cannot be made liable for 
retaining it. Here the remedy is to claim the 
specific property if it can be traced. If, liowever, 
the contract is illegal as well as ultra vires a 
different rule would apply. An illegal contract 
may be rescinded while it is still executory 
and the permitting the plaintiff to recover 
money advanced by him is not allowing the 
contract to be performed but the effect is to 
restore the status quo, eg., in Whiter). Franklin 
Bank (i) where a deposit was made in a bank 
and the depositor received a book containing 
the cashier’s certificate that the money v/as to 
remain on deposit for a certain length of time, 
it was held that such a stipulation was void as 
amounting to a contract on the part of the 
bank for the payment of money at a future day 


O) 22 Pick i8». 
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certain, a contract prohibited by statute. But 
the court added that though no action could 
be maintained by the depositor on the stipula- 
tion, still he could recover the money before 
the expiration of the time for which it was to 
remain on deposit and that too without any 
previous demand on the bank. One may ask, 
is it conceivable that a corporation may seek 
for a relief on the ground of public policy even 
though it has been a particeps criminis ? This 
point was raised in an American Case and the 
view taken there was that the court would 
relieve a corporation in so far as public interest 
required and no further (i). There are, how- 
ever, no Indian decisions on this important 
question. 

So far I have been discussing the liability 
of the corporation to refund when it has 
benefited out of an ultra vires act. What 
about tlie other party to a contract that is 
ultra vires as well as illegal ? Clearly justice 
would require that the other party must refund 
to the extent of the benefit it has received, 
except where both the corporation and the 
other contracting party have received benefits 
under a partially executed contract. In the 
American Union Telegraphic Company v. 
Union Pacific Railway Company, Judge Macray 
said, “ many cases hold that a corporation 


(t) Taylor lor, cit, p. 26,^. 
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which has made a contract ultra vires, which 
has not been fully performed, is not estopped^ 
from pleading its own want of power but that 
doctrine does not apply to a case where a party 
comes into a court of equity, and while retain- 
ing all that he has received upon such a 
contract, asks to be permitted to retake what 
he has parted with under it. I take it there is 
nothing in the law, as there is certainly nothing 
in the principles of equity, to estop the court 
from saying tliat the obligation to return the 
property transferred under these contracts is 
mutual, and shall not be enforced against one 
of the parties without being at the same time 
enforced against the other.” It appears then 
that under these circumstances the court will 
order a restitution of status quo. 

All that I have told you so far applies to 
corporations generally- But when one comes 
to public corporations like the Municipalities 
and County Council, &c., and such like bodies 
for local government some modification of the 
statements already made is necessary. A 
Municipal Corporation is but a part of the state. 
The legislature can make it a state in miniature 
or it may be bereft of many important features 
of a corporation in general, It has no inherent 
power to legislate, all its powers are derived 
from the charter or an incorporating Act. The 
questions of ultra vires are to be settled in the 
case of municipalities by sf)ecial reference to 
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the statutes creating them. The matter is so 
full of difficulties and the details are so many 
that one cannot enter into a full discussion of 
the topic in a general course on the principles 
of corporation law. 1 may take one or two 
Indian cases illustrating the principle of ultra 
vires with reference to municipalities that will 
at the same time bring out the peculiarities of 
the Indian law. In the Chairman of Giridi 
Municipality t'. Sris Chunder Mazurndar (r), a 
rate-payer wlio occupied a holding within the 
municipal limits was assessed with an annual 
lax with reference to tlie salary carried by him 
within the municipality. He took exception 
to the assessment under section 113 of the 
Bengal Municipal Act but his application was 
rejected by the municipal authorities without 
recourse to the procedure laid down in section 
114 of the Act and he declined to pay the sum 
assessed. Flie municipality brought a suit 
against him for recovery of arrears of tax. 
Upon an objection taken by the defendant that 
the assessment was ultra vires and that it was 
not made according to his “ circumstances, and 
property ” meant the wliole amount he earned 
and not what he spent within the municipality, 
the lower court decided in the defendant’s 
favour and the Municipality moved the High 
Court. Mookerjee, J. said “ it is contended 


(i) (190S) i, L. R, 35 CaL 859; 7 C. I. J 631. 
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on behalf of the plaintiff that as an application 
for review presented b}* the defendant has been 
rejected under section 114 the assessment has 
become final under section 116, that its legality 
could not be questioned either directly or 
collaterally before the civil court and that 
consequently the plaintiff is entitled to a decree 
for the entire sum claimed. Section 1 16 says 
that no objection shall be taken to any assess- 
ment or rate in any other manner than in this 
Act provided. It is contended that a remedy 
by recourse to a regular suit in a civil court 
for cancellation of the assessment or by way of 
a proper defence to an action by the municipa- 
lity in a civil court for recovery of assessed 
taxes is not expressly mentioned as a possible 
mode of objection in any portion of the Act, 
nor is such a remedy, it is asserted, conlern 
jdated by the legislature. This contention 
however, is not well founded upon principle 
and is not suported by any authority.” After 
quoting several authorities in support of his 
statement Mr, Justice Mookherjee further said 
with regard to the question of ultima vires that 
the “ true test is whether there has been a 
substantial disregard of the provisions of the 
law which creates the authority of the muni- 
cipality and regulates its powers and duties. 
.A similar view had been taken in Nanda Lai 
Bose ?». Corporation of Calcutta in which Sir 
Richard Garth relied in support of this position 
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Upon the principle deducible from R. v. 
Morley and R. v. Peowright which shows that 
the distinction recognized between a case in 
which the corporation has acted within its 
powers but probably exercised an erroneous 
discretion and another in which the corpora- 
tion has acted in contravention of its powers 
is analogous to the distinction between an 
error of fact and an error of law.... ..The essence 

of the matter is that the action of the muni 
cipality is in its nature quasi judicial and is 
not subject to collateral attack except on the 
ground of fraud or on tlie ground of exercise 
of a power not conferred by the statute ” (i). 
It is plain that in the case of Indian municipa- 
lities the test of an ultra vires act is similar to 
that obtaining m the. English Law. The 
peculiarity if any is referable to the statut<- 
itself. 

In the Chairman of Chittagong Munici- 
pality V. Jogesh Chandei Roy the appointment 
of a paid assessor was attacked as ultra vires 
because the question of appointment under 
§ 46 of the Bengal Municipal .\ct was raised 
at a meeting of the municipal commissioners 
as an amendment to a substantive motion, the 
amendment was lost ; but the same question 
was again raised as a substantive proposition 
within six months from the date of the first 
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meeting and was carried. The court held that 
the appointment of the paid assessor was not 
ultra vires in as much as the subject of the 
appointment of an assessor had not been finally 
disposed of at the first meeting and therefore 
its reconsideration was permissible (i). It is 
no use multiplying examples of this type. 
The Indian decisions clearly prove that the 
question of ultra vires is determind by the rules 
of the statutes of incorporation so far as muni- 
cipalities are concerned. 

f may mention in passing that a frequent 
question arises in municipalities as to whether 
a mis-application of municipal fund has been 
an ultra vires act. Tlie point was discussed 
in Vaman v. The Municipality of Sholapur and 
it was decided that a tax-payer was competent 
to sue for an injunction to prevent an appro- 
priation by a municipality of any portion o! 
its fund to a purpose not allowed by the a( I 
(2). Evidently then a misapplication of the 
fund is ultra vires and the ratio decidendi is 
the principle that the incorporating act is the 
determining factor. 

In view of the conflicting decisions of the 
courts and the division of opinion among text 
writers it may be useful to give a genera! 
summary of the rules regarding the effect of 
ultra vires contracts. Marshall has summarized 

( 1 ) I, L. R. Cal,, p. 44 , 

( 2 ) f. L, 1^, 6 Bom , p. 646. 
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them as follows: — (i) If the contract is fully 
executed on both sides, the courts will not 
interfere to deprive either party of what has 
been acquired under it. (2) If the contract is 
executory on both sides, it is void and as a 
rule neither party can maintain an action either 
for specific performance or to recover damages 
for non-performance. And this rule applies 
notwithstanding the contract has been partly 
performed on both sides. (3) Where the 
contract is executory on one side only and has 
been fully executed on the other side, so that 
one of the parties has furnished the c onsidera- 
lion the courts differ as to whether an action 
will lie on the contract by the party thus 
furnishing the consideration. Some courts hold 
that the express contract is void and that no 
action will lie upon it, the remedy, if any being 
(juasi-ex-contractu for what has been received 
under the contract. Other courts hold that 
the party thus receiving the consideration is 
estopped from setting up that the contract is 
ultra vires in order to defeat an action on the 
contract. (4) When either of the parties to an 
ultra vires contract has received money or 
property under the same, it must be restored 
on repudiating the contrac t. (5) A corpora- 
tion is liable on a contract which is apparently 
within its powers, although it is rendered 
ultra vires by reason of extrinsic facts, if sucli 
facts were not within the knowledge of the 
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other party. (6) If a corporation has the 
power under some circumstances, to become a 
party to negotiable! instruments, and it does so 
for an unauthorized purpose, it cannot set up 
the defence of ultra vires as against a bond fide 
purchaser for value. (7) If a contract is ultra 
vires in part only, the part whicli is authorized 
may be enforced, if it c an be separated from 
the part which is unauthorized. (8) A corpora- 
tion may set up the defeiu e of ultra vires when 
sued on a contract entered into by it as agent 
for an undisclosed principal. (9) A < orporation is 
not liable on a contract into whicli it has enter- 
ed without complying witli mandatory charter 
or statutory recjuirements as to form or mode of 
contracting so long as the contract is wliolly 
executory. But it is liable for the contract 
that has been executed by the other party (i). 

'i'he lack of principle and consistency in 
the judicial treatment of these acts is due 
probably to faulty views of the nature of 
corporate acting capacity. If one regards the 
principle of representation as a creature of law' 
solely and wholly all corporate acting capacity 
involving that principle must have a rigid 
limit. What becomes tlieii of ultra vires acts ? 
They are not merely irregular in form but they 
are acts which the corporation could not do 
without having its constitution changed. An 
ultra vires act may violate rights in two 

(1.) Marshall— Op. dt., 
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different directions — it may operate against the 
corporators who do not concur, it may militate 
against the state that has formulated certain 
conditions precedent to incorporation. Conse- 
quently a double barrier is opposed to the 
legality of these acts one of which is sure to 
stand even though the other is removed. 

Freund supposes that in these circums- 
tances one or two alternative positions must be 
taken. Blither the law by the creation of the 
corporation bestows upon it “ the fullest acting 
capacity, while at tlie sametime it forbids its 
use beyond llie limits of the charter powers. 
This is a possible and workable theory ; it is 
supported by some writers as the general 
capacity doctrine. Or the law confers acting 
capacity only to a limited extent as an aid and 
instrument to Die accomplishment of the charter 
purposes” (i '. On the former alternative every 
act done by corporate authorities in the corpo- 
rate name is a corporate act by legal creation 
and legal sanction. The act may be wrongful 
illegal and even voidable but it cannot be void. 
“ I'or if it is void the law creates only in order 
to deny its ireation, it gives with one hand 
and takes with the other. .'\ void corporate 
act, whicli in order to be a corporate act, must 
first have been called into existence by the fiat 
of the law, is necessarily an anomaly.” On 
the latter supposition every act beyond the 

(1) Freund— The Le^al Nature of Corporations, p 62. 
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corporate powers attempts to attach to the cor- 
poration rights and liabilities which it has not 
acquired or assumed. Therefore an ultra vires 
act is an impossibility in this view. 

If, however, the principle of representation 
is regarded as expressed in the corporate acting 
capacity, the recognition of an ultra vires act 
does not involve any logical inconsistency. 
A distinction arises only between corporate 
acting capacity and corporate powers ; the 
former may exist to its fullest extent white the 
latter is limited by the instrument of incorpo- 
ration. Where therefore an act is done in the 
corporate name, but beyond the corporate 
powers, it should first be determined whether 
the act can morally or psychologically be 
attributed to the body corporate as truly 
representative in character. The test must be 
two-fold : first, is the act done in the corporate 
interest, i.e., for tlie real or plausible advance- 
ment of common purposes ? and second : is it 
done by organs whose position is for the doing 
of this kind of acts representative ? It would 
be probably diflicult to discover any ^^l(ra virey 
act with which the courts have had to deal, 
which was not corporate upon both the tests 
advanced, liecause without their presence as a 
justification it would probably not be attempted 
to fasten an act upon a corporation. If a 
Railroad Company runs a steam boat, if a 
manufacturing company builds houses and 
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rents them to its employees, if a business cor- 
poration subscribes money to secure the loca- 
tion of a public building near its premises, even 
where a Railroad Company guarantees the 
expenses of a musical festival which promises 
to attract many visitors to a city, the common 
interest is obvious. Take the extreme case of 
a city running a distillery. (i ; A municipal 
corporation is oigani/.ed for government, but 
incidental to government is the possession of 
property and the possession of property requires 
its profitable use and investment. Wliat shall 
constitute a proper investment is a matter of 
policy, it may be a loan on security, holding 
of real estate or industrial enterprise ; if it is 
contended that industrial activity is not 
piMperiy (investment, it may be answered that 
the foreclosure of a mortgage may lead to it 
a.s a practical necessity. If, howev'er, such 
connection with common purposes cannot be 
established the act cannot be called corporate 
in any sense : so if a bank cashier should pay 
an individual delit with moneys belonging to 
the bank, it would simply be a conversion of 
corporate funds and no one would speak of an 
Ultya Vires act. And so the ultra vires act 
in Older to be corp irate must be done by an 
orficer vv'iose po ntioii for that purpose is re- 
pi .‘>(01 1 a ; i V i ; if ,1 freight agent had guaranteed 

(i) Salt Lake City v. Ho. lister, i(8 U. S. 256, vtWe* also cases 
eited supra. 
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the expenses of a musical festival, his act 
would never have been attempted to be 
imputed to the Railroad Company, but the 
act of a freight agent in taking goods for 
transportation beyond the line of his company, 
though it may be ultra vires, may yet be 
corporate. As a rule, however, ultra vires 
acts must be either done or authorized by 
governing boards or general managing officers, 
whose acts are primd facie representative.” 

The general principle underlying the 
treatment of Ultra Vires acts has so well been 
set forth by Prof. Freund that I cannot do 
better than quote his words in full as a sequel 
to what has been said in different contexts in 
the present lecture (i). “ The recognition of an 

ultra vires act as corporate is quite consistent 
with the view that it is an act which is illegal 
as violating shareholders’ rights or legal 
restriction or both. Upon the ground of mere 
illegality, however, dilTerent methods of legal 
treatment are possible. 

First : An illegal act may in law be 
treated as void, i.e., it may be deprived of its 
intended effect. This is specially possible where 
the act in order to be effectual requires legal 
enforcement, of which a broken executory 
contract is the typical example. Any uncon- 
summated act, the consummation of which can 
be prevented by judicial decree, as, e.g., a 


(ij Freund — Leg^al nature of Corporation.s, pp. 22 — 24. 
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resolution, an order or any documentary 
declaration, stands upon the same footing; 
If such an act is void, a defence raised by any 
body, or an appropriate action brought by 
any one having an actionable interest, will 
result in a judicial declaration of nullity, 
which, however, adds nothing to the legal 
nullity of the act. If the act is executed and 
consummated by transfer of possession or 
otherwise, the legal view may still on principle 
be the same, there may be complete failure of 
title or failure of consideration, but the law 
cannot prevent actual conditions from having 
their natural effect, and the result must be in 
many cases confusion or injustice or both. 
Such a state of facts may then again be 
counteracted by appropriate remedies, the 
purpose of which will be to restore the parties 
to their equitable rights. Thus in Central 
Transportation Company v. Pullman Palace 
Car Company it was remarked that the courts 
while refusing to maintain any action upon 
the unlawful contract, had always striven to do 
justice between the parties, so far as it could 
be done consistently with adherence to law, 
by permitting property or money parted with 
on the faith of the unlawful contract to be 
recovered back or compensation to be made for 
it. 

Second : The law may treat tlie iillva 
act as simply wrongful and not as void. In 
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purely executory acts the result will often be 
the same, since the prevention of a wrongful 
act or a successful defence to it while in tliis 
stage, will leave it altogether without effect. 
I'here will be this difference, however, that ttie 
wrongfulness could not be taken adv'antage 
of by parties whose rights are not violated. 
Where therefore the performance of an ultra 
vires contract is successfully resisted either by 
the corporation making it or by the other 
contracting party, it is clear that the contract 
is treated as void and not as simply wrongful. 
Where, however, ultra vires acts are fully 
executed, the law in most cases practically 
proceeds upon the view that the act is merely 
wrongful. This may still give to the aggri- 
eved party a right in equity to demand rescis- 
sion or cancellation or an injunction restraining 
the enjoyment of the rights held wrongfully, 
or it may result in the recognition of tlie idtra 
vires act as having its full intended effect, 
throwing the aggrieved party back upon the 
other remedies. So the injured corporation 
may sue the directors for damages, and abovm 
all the state may institute proceedings against 
the corporation violating its charter for a 
forfeiture of its franchises or for its dissolution, 
proceedings which cannot effect a conhscafioa 
of the beneficial interest in the fruits of the 
tdtra vires acts. Such proceedings are of 
course based upon the theory that the acts 
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complained of, while ultra vires and illegal, 
must be attributed to the corporation. 

Wliether ultra vires acts shall be treated 
as void or as wrongful, is a question of legal 
policy, which is not alTected by any theory of 
corporate existence. It is simply a part of the 
larger question how, in general, acts beyond 
legal power for violating legal prohibitions 
shall be dealt with — one of the most difficult 
and unsettled legal problems. The position of 
the law may vary according as the act is 
simply beyond the charter power, or also 
against public policy, immoral, or expressly 
prohibited, also according as the corporation 
is public or private. Fhe decision therefore 
turns on other points than tlie nature of cor- 
porate acting capacity.” 

Perhaps some of you will ask that if cor- 
porate acting capacity is purely a gift of the 
law how is a corporate tort to be distinguished 
from a corporate ultra vires act ? A practical 
distinction is made between the tvvo, and torts 
are treated as corporate acts. Tlie reason is 
that the ultra vires act is done to produce 
legal consequences and consequently aims at 
widening the orbit of corporate activity while 
the tort being merely an incident to the 
exercise of valid powers, has no such tendency 
or effect. Po treat the tort as void would 
cause consequently unnecessary hardship to 
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the injured party. Hence the distinction ob- 
taining in practice. Such is the general theory 
of ultra vires. I proceed now to discuss the 
nature of trading corporations. 


NOTES ON LECTURE VIII. 

T. For a detailed discussion of the practi- 
cal questions relating to nliva vires acts. Brice 
on ultra vires may be consulted. The law on 
this topic, so far as British India is concerned, 
lias been the subject of Tagore I^ectures by the 
late Mr. S. R. Das. 

2. The English doctrine of “ ultra vires 
does not really go back to any ultimate con- 
ception as to the nature of a corporate body ” — 
Pollock. Essays in the Law, pp. 156 — 7. This 
remark should be borne in mind while drawing 
any speculative inference from English deci- 
sions on questions bearing on censtitutional 
limitations of corporate bodies. 
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Trading Corporations. 


Trading Companies. These are the most 
important examples of trading corporations. 
A company is to be distinguished from other 
associations for business purposes. I.ord 
Lindley the greatest authori ty on Company 
Law describes a company as an association of 
many persons, who contribute money or 
money’s worth to a common stock and employ 
it for some common purpose. It is distingui- 
shed from a partnership by tlie fact that while 
a partnership is an amorphous (-ombination of 
many where the individuals do not lose them- 
selves in the group a company is an association 
crystallized into a group-person. Although a 
company may be a quasi corporation, c.g., 
where it is unincorporated, but at the same time 
privileged to sue or be sued in the name of 
some public officer, vO yet it is as a group- person 
that a company incorporated under the English 
or Indian Companies Acts plays its juridical 
part. Tlie essential characteristics of a .Toint- 
Stock Company are ; (a) It can sue or be sued 
in a collective nam=*. (b) Its property or capital 
is represented in shares and certificates of 

fi> Lindley — On CotTipanies, Vol. T, pp. i X: 2. 
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stocks like those of other trading corporations, 
(c) The death of a member, his insolvency or 
the sale or transfer of his interest is not a 
dissolution of the company, (d) It has the 
immortality of a corporation and consequently 
it c m take and hold real and personal estate 
in a collective capacity and in perpetual suc- 
cession. (i) Before discussing the fundamental 
principles of company law it is instructive to 
follow the main lines of development of com- 
panies into juristic persons. 

The legal development of companies in 
England may conveniently be traced from the 
time of Elizibeth. I'iie England of Elizabeth 
became “ national ” in the true sense of the 
word, “ The epithet might be applied to it 
from diverse stand points — government, re- 
ligion, literature, learning, economics and 
industry. The gen aal religious and intellec- 
tual activity of the i6th century liad brought 
to the knowledge of the English people tfie 
existence of a great world of material wealth 
outside the restricted boundaries of their Island 
and for the .^nglo-Saxon to know of its exis- 
tence was for hi:n to covet it. “The peace 
and quietude of Elizabeth’s long reign permit- 
ted a sulTx :ie!it accumulation of capital in 
England to ena'nle her people to follow the 
lead t>f tlie Spanish, Portuguese and Dutch in 

(i) Abbot — Digest of the L*w of Corporations. 'ITtie Joint Stock 
Com pany. 
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the exploitation of new world ” (i). The 
contact of the English with other nations led 
to the development of English commerce and 
tlie practical question of the means of exten- 
ding the foreign commerce became more and 
more pressing. International law had not yet 
offered the perfect security to traders in foreign 
lands, a stranger in a strange land was not 
always hospitally received. The crown in the 
17th century was equally powerless to afford 
protection to English vessels on the highways 
of the ocean. The crown simply delegated its 
function of protection to recognized bodies of 
foreign mercliants who were empowered to use 
such measures as the purposes of trades and 
safety of persons engaged in them might 
require. 'I'hese bodies fell into four classes, 
viz. : (1) Regulated Companies, (2) Exclusive 
and Serai-Regulated Companies, (3) .loint- 
Stock Companies (4), Colonial Companies. 
The last class does not concern us so much as 
Ihe other tliree. 

The Regulated Companies were mere 
relations of the older gilds. In fact they arose 
from tlie api^lication of the principles of 
domestic trade to foreign trade and industr}/. 
They were organisations of the merchants 
carrying on commerce with Flanders, the 
Netherlands, Denmark, the Scandinavian and 


(«) Davies-" H islorv of Corporations, Vol. II, p, 219. 
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Baltic countries. The English Merchants in 
France, Italy, Spain and Portugal appear never 
to have had an enduring corporate organisa- 
tion. Tlie foreign merchants, however, always 
group themselves into compact leagues more 
or less akin to corporations. The most impor- 
tant of these organisations was the famous 
Hanseatic League with its head-quarters at 
tlie Steel Yard in T.ondon. 

The student of economics may very well 
consult Ashley’s Englisli Economic History for 
fi detailed dos( rijition of old English leagues, 
but the lawyer is pf'rmitted to leave detailed 
economic' liistory alone; the only important 
thing for liiin to know is tliat tliese leagues 
grew into corporate bodies through the grant 
of charters to many of them by the Englisli 
kings. Tims the earliest organisation of the 
English merchants tliat came in direct contact 
with the foreigners was that of the staplers. 
It is known that in tlie time of Henry 111 a 
wool-staple existed, although no definite ins- 
tance of a staple trading with foreigners before 
the iqtli century is known. These staplers 
were granted charters during the 14th century 
for tlie prote 'ti in of their trading interests. 
But they were generally managed by the city 
Mayor and their corporate character was 
rudimentary, ft was at the beginning of the 
15th century when Henry IV granted a charter 
pro mercalnrihus Holendiae by which the 
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EtigUsli merchants in Holland, Zealand, 
Flanders and other lands over sea liad conceded 
to them the power of electing governors for 
the administration of justice and the adjust- 
ment of controversies among them that the 
groups of traders were passing from an 
amorphous into a crystallized state. When 
the traders appeared in groups regulated by 
special laws they came to be known as the 
Regulated Companies. 

ffxclusive and Semi -Regulated Companies : 
After the Regulated Companies arose a second 
type of companies that may be termed Semi-Re- 
gulated. These tended to become exclusive 
as they were not allowed to admit to member- 
ship more than a given number of traders. 
These were midway between Regulated Com- 
|)anies and .loint- Stock Companies. 'fhe best 
example of a Semi-Regulated Company is the 
Levant or 'Furkey Company. The English 
trade with the countries on the Eastern Medi- 
terranean, with Greece and Turkey and witli 
Asiatic countries to the soutli east as far as 
India had long been carried on \vholly over- 
land, or partly overland and partly by the 
Mediterranean as far westword as Italy or 
France. The English merchants participated 
in this trade only mediately through the 
Venetian and other Italian Merchants. “ In 
the 15th century, however, the routes by water 
came to be used and rnercliants of FGrtugal 
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serv'cd partly as media for the supply of England 
with Eastern merchandise, (i) In the same 
century English Merchants began to meet this 
branch of foreign trade as it had met that of 
the Netherlands and Holland. In 1455 there 
appears to have been a sufficient body of 
English mercliants in Italy to justify the 
appointment by Richard III of a Consul for 
them at Pisa. Soon afterwards in the reign of 
Henry VII a few efforts were made by hinglish 
adventurers to establish a trade in the Barbary 
State. ” These attempts were responsible for the 
establishment of the Barbary Company wliicli 
later on developed into tlie Levant Company 
when Elizabeth in 1581 granted certain Englisli 
subjects, their executors and administrators a 
charter to trade to Turkey exclusively under 
the name of the Company of the Merchants of 
the l.evant. 'The maximum number of persons 
to be formed into the Levant Company was 
fixed by the charter. The company was 
allowed the power to enact by-laws for their 
good government. The Levant Comiiany as 
a type of other exclusive Semi-Regulated Com- 
panies was limited as to the number of 
members, the number of countries with which 
it could trade and had the powder to manage 
its own affairs through its own directors 
unhampered by any specific law. The principle 


(l ) Dav jcs — L’H . cit., p, 2,J,2: 
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of joint-stock was applied here to a limited 
extent, (i) 

The Joint-Stock Companies : These are 
the common examples of modern trading 
corporations. The principle of Joint-stock was 
not applied in purely regulated Companies and 
only to a partial extent in semi-regulated ones. 
But it is this principle that has made the 
Joint-Stock Companies the most poweful cor- 
porations of the present day. The father of 
the Joint-stock Companies is the East India 
Company. We are inteiested in this particular 
Company historically socially and legally. A 
lecturer on Indian corporations cannot but 
enter into some details of the Company that 
has been responsible, although mediately, for 
the establisrnent of the Tagore chair of law. 

The East Indian Company was partially 
an outgrowth of the Lev'ant Company whic h as 
I have told you, was a typical semi-Regulated 
Company. The Court Records of the East 
Indian Company show that the Governor of 
the I.evant Company — Sir Thomas Smith — was 
also a Governor of the East India Company. 
On the 31st December, 1600 Elizabeth “ grant- 
ed to George, Earl of Sunderland and 215 
others that they from henceforth be one body 
corporate and politic by the name of the 
Governor and Company of merchants of 

( 1 ) Davico— [7.^6. Vul . n. 



LAW OF CORPORATIONS. 


39^^ 

London, trading into the East Indias, have 
corporate succession with power to admit and 
expell members, be capable of receiving, hold- 
ing and granting property, sue and be sued in 
the corporate name and use a common seal. 
The direction of the voyages, the provisions of 
the shipping and merchandise there to belong- 
ing, the sale of all merchandise returned in the 
voyages, and the managing and iiandlitvg of 
all other things belonging to the Company 
were reposed in a Governor, Deputy Governor 
and 24 directors elected annually by tlie 
members of the Company at a general court 
but removable by them at any time. For a 
term of 15 years the members of the Company 
and their sons who had attained majority were 
empowered to make such reasonable laws, 
constitutions, orders and ordinances as to them 
sliall seem necessary and convenient for the 
good government of the Company and all 
factors, master mariners, and oilier ollicers 
employed in any of their voyages and for the 
better advancement and continuance of their 
1 rade. 

Nine voyages were made from iGoi to 1613. 
The first prov'^ed extremely profitable, the vessels 
fitted out in 1607 were lost at sea. In the 7th 
voyage in 1610 several classes of adventurers 
united and were called joint adventures. Fhe 
authority exercised by the corporation on its 
members was that of a regulated Company, 
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because all the adventures had been undertaken 
by groups of members of the Company on 
Joint-Stocks and not by the Company in its 
corporate capacity. The Company had, how- 
ever, obtained in 1609 a confirmation of their 
charter from James I, with an amendment 
making it perpetual, but revokable on three 
year’s warning. “ Their monopoly had been 
maintained intact during the life of Elizabeth, 
•but James I in 1604 had granted to Sir Edward 
Michelborne and his assoc-iates a license to dis- 
cover the countries and dominions of Cathaia, 
China, Japan, Corea and Cambaia and the 
islands and countries thereunto adjoining and 
to tread witli the people inhabiting tliem not as 
yet frequented and traded unto by Britisli sub- 
jects or people,” (r) In 1635 Charles I granted 
several people a license to trade in the territory 
of tlie East India Company and in 1637 he 
confirmed the privileges already gran ted “ as 
to all places in India where the old Company 
had not settled any factories or trade before 
the 12th of December 1635.” (2) On the 
accession of Charles II a new charter substan- 
tially increased the body of powers already 
possessed by the Company. In 1669 the port 
of Bombay which had been ceded to Charles 
by I’oitugal in accordance with his marriage 
contract was coveyed by him to the East India 

(I) Anderson — History of Commerce, V^il. H, p. 372, 

(2.) Bnrre — Annuls, V^ol. I, p, 330. 
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Company witli power to govern it by laws 
enacted by the Company. No other condition 
was imposed than that the laws were “ to be 
reasonable and not repugnant or contrary, but 
as near as may be agreeable to the laws 
statutes Government and policy of England.” (i) 
liiven at the Restoration the East India 
Company was not fully developed into a 
perfect Joint- stock corporation, because the 
Joint-stock about this time was variable formed 
by the sums which the individuals who were 
free of the Company chose to pay into the 
hands of the Directors receiving credit for the 
amount on the Company’s books and pro- 
portional dividends on the profits of the voy- 
age. (2) It was after tlie revolution of 1688 
that the Company reached its final stage of 
development. Ac.',i)rding to the political 
theory of this period the monopolies of trade 
could be granted by Act of Parliament. On 
this principle tlie commons began an active 
interference in the affairs of the I'iast India 
Company. In 1689 acommittee of investigation 
reported “ tliat the best way to manage the 
East India trade is to have it in a new Com- 
pany and a new Joint-stock and this to be 
established by Act of Parliament, but the 
present Company to continue the trade, 
exclusive of all others either interlopers or 

(1) Letters Patent granted to the Ea.st India Company, pp. 80 — 90 

(2) Mill — History of British India^ Vul. I, pp. 64—65. 
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f«rraission ships, till it be established” (i). Tlie 
Parliament, however, failed to legislate and 
the affairs of the Company were left to the 
feing who confirmed their chartered rights 
without any diminution in ibg p In the same 
year a new charter was granted which recog- 
nized to some extent the rights of traders 
Outside the old company. Next year the House 
of Comnlbns resolved that “it is the right of 
all Englishmen to trade to the East Indies on 
any part of the world unless prohibited by Act 
of Parliament. The East India Company now 
sought to have their powers sanctioned by Par- 
liament. The result of the struggle of the old 
Company against its opponents was however 
an Act favourable to the latter. The old East 
India Company still had three \ears of cor- 
porate life and it succeeded in 1699 in '. btaining 
an Act of Parliament whic li granl* d ii to 
by Joint-stock and wlien it presented lire nev/ 
charter to king William he recommended it 
to unite with the English Company. The 
terms of the union were finally settled in the 
reign of Queen Anne. 

It was in the first year of the 18th century 
that the legal development of the East India 
Company was complete. 'I'lie subsequent 
history is merefy political and does not concern 
us here. All that is necessary to notice is tiiat 
the Joint-stock principle empowered a group of 

(1) Letters Patent granted to East Indian Company, pp. 150,151, 

(2) Bruce— ct’C, Vol. Ill, p. 82. 
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men to manage their business with the help of 
iunctionaries elected from amongst them and 
bye-laws made by them. The fundamental 
feature of gov'ernment by some of the represen- 
tatives made itself manifest very early in the 
c:arrier of tliis typical Joint-stock Company. 
Let us examine the principles of government 
applicable to trading corporations. 

The subject of government has been treated 
by Messrs. Clare and Ramsbotham in Halsbury's 
Laws of England in a general way. The law 
as laid down there applies to Indian Companies 
in mosi of the erases. In treating of this subject 
i hliall follow Halsbury. 

The first point to notice with regard to 
goveriimeut is tfie appointment of officers. It 
s jinpossible to make any general statement as 
’o till' offices which may be preseni. in a cor- 
uoration, because they vmry according to the 
exigencies of circumstances. The only rule 
that is of general application is that when an 
office becomes vacant the corporation has a 
i ight to have it filled. A corporation by its 
bye-laws may determine the conditions on 
wliich an office may be held. In the case of 
statutory companies especially in India the 
incorporating statute does not specify the 
number of officers but leaves it to the discre- 
tion of the shareholders. Certain provisions 
regarding management and administration are 
found in the statute but these are provisions 
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for protection of creditors. Thus in the Indian 
Companies Act, 1882 all that is required for 
the safety of the creditors is found in §§ 63-66. 
There nothing is mentioned as to the choice of 
a director or manager or any other offic er of a 
Company but provisions are made regarding 
the registration of office and penalties for 
non- publication of tlie Companies’ name. 

Another topic of importance so far as iue 
government of a joint-stock Company is 
concerned refers to the convention of meetings. 
A corporation can only do corporate acts at 
a meeting unless a special method is autliorized 
by the incorporating Act. In the case of Indian 
Companies a general meeting of every Company 
under the Act is to be held once at h^ast in 
every year. I'he Company may alter regula- 
tions by special resolutions in such general 
meetings. E.g., § 76 of the Indian Companies 
Act, 1882 says “ Subject to the provisions of 
this Act and to the conditions mentioned in 
the memorandum of association, any Company 
formed under this .A.ct or the Indian Companies 
Act, 1866, may, in general meeting, from time to 
time, by passing a sjjecial resolution, alter all 
.^r-any of the regulations of the Company 
contained in the articles of association.” Tiic 
Act in this case limits the resolution to a. 
particular type. The resolution is to be a 
special resolution. The latter is defined by 
the Act to be a resolution passed by a majorily 
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of not less than three-fourths of such members 
of the Company, for the time being entitled, 
according to tlie regulations of the Company, 
to vote, as may be present in person or by 
[aoxy at any general meeting, of which notice 
specifying tlie intention to propose such reso- 
lution has been duly given, and .such resolution 
has fjeen confirmed by a majority of such 
members, for tlie time being entitled, according 
to the regulations of the Company, to vote as 
may be present, in person or by proxy at a 
subsequent general meeting of which notice 
has been dul}' given and held at an interval 
of not less than 14 days nor more than one 
month from the date of the meeting at which 
such resolution w'as fust passed. 

It appears that in the case of Indian 
Companies it is essential to observe the pro- 
cedure laid down in the Act itself for the 
change of regulations once adopted by a 
statutory Company. Sometimes important 
questions arise in connection with the internal 
defects in tiie management of a limited Com- 
pany. Tiius ii! Ivaja Bahadur Shivlal Motilal 
V, riic rt icumda;. Mills Company, Ld., it was 
necc'ssai V to decide whetlier an innocent 
party was aJiected by the defective manage- 
ment of a Company. This case decided some 
ini|)oitant questions of law and it is necessary 
tc) setvbmt the facts in some detail before 
cnlcilng; into the questions of law. 
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By a mortgage of the 15th April, 1905 the 
defendants mortgaged to the plaintiff certain 
property to secure a loan of six lacs. Under 
the mortgage the plaintiff had the right to 
appoint a nominee to be a director of the 
defendants and he appointed one Dani, his 
munim in Bombay, as sucli nominee. In 
June 1907 tlie defendants borrowed three lacs 
on a cash credit opened with the Bank of 
India for one year from nth June, 1907. The 
said transaction was made conditionally on 
the defendants giving an undertaking not to 
further charge the property previously mort- 
gaged to the plaintiff and resolution to that 
effect was passed at a meeling of the defendants’ 
directors at which Dani was present. No 
letter of undertaking was in fact given. The 
loan from tlie Bank of India w'as renewed at 
the end of the yerrr for another year. The 
bank made some attempt to obtain a higher 
rate of interest, but in the end the loan was 
renewed at the same rate as before. In 1909 
the defendants failed to pay tlie said loan to 
the Bank of India when due. Finally the said 
loan was renewed for tliree months on further 
security being given on 30th June, 1909. On 
5th August, 1909 the defendants applied to 
the plaintiff for a further advance of 3 lacs of 
which 2 lacs were required urgently on the 
security of the said property mortgaged to 
the plaintiff. The plaintiff consulted Dani 
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who approved of the transaction. The plaintijff 
thereon advanced two lacs and received a receipt 
for the sum in which it was stated that the 
said two lacs formed part of a sum of five lacs 
intended to be advanced by the plaintiff, that 
the plaintiff should have time to consider 
whether he would advance the said sum of 
five lacs as a further charge and that in the 
event of the plaintiff deciding to advance such 
sum the defendants would execute a proper 
legal deed of charge to secure such sum and 
interest and in the event of the plaintiff 
deciding not to make such further advance the 
said sum of two lacs should be repaid imme- 
diately with interest and together with the 
original loan of six lacs. At the date of the 
said receipt there were only three directors of 
the defendants and not four, the minimum 
number under the articles of association of 
the defendants. Thereafter the plaintiff 
decided to make the proposed advance and 
signified his intention to the defendants. A 
formal deed of charge was prepared but not 
executed owing to the insolvency of the 
defendants and other circumstances. On 
August loth the plaintiff for the first time 
received notice of the resolution of the defen- 
dants in favour of the Bank of India. The 
plaintiff had the receipt passed in his favour 
by the defendants stamped as a* charge on 
land and registered. On September 17th 



LECTURE IX. 


407 


the defendants were declared insolvent and 
Mr. R. D. Sethna was appointed liquidator. 
As such liquidator he was ordered to sell the 
mortgaged property and hold the sale proceeds 
subject to the amount due to the plaintiff. 
The liquidator sold the mortgaged property 
and paid the plaintiff’s claim on the mortgage 
of six lacs. The plaintiff sued the defendants 
for a declaration that he was entitled to a 
charge on the balance of the sale proceeds for 
two lacs and interest and for payment of that 
sum. Mr. Justice Davar remarked “ the main 
question in this suit is whether the plaintiff 
is entitled to a charge on the defendants’ 
property, and to rank as a secured creditor, or 
merely to share rateably as an ordinary creditor 

of the defendant- Company. I will discuss 

the question on the assumption that a valid 
charge was created in favour of the plaintiff. 
A close study of the authorities establish 
beyond all doubt that in law neither the want 
of a resolution nor the defect in the Board of 
Directorate can affect adversely the rights of 
third parties wlio have no knowledge of the 
existence of such infirmities. The authorities 
on the subject are both clear and conclusive. 
E*g. In the case of Royal British Bank v. 
Turquand where the deed of settlement of a 
Company provided that the directors might 
borrow oif bonds such sums as should from 
time to time by a general resolution of the 
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Company be authorized to be borrowed, it 
was averred tliat there had been no such 
resolution authorizin.sf the making of the bond 
in that case. Lord Campbell, in delivering 
the judgment, said “ in this case the bond sued 
upon is allowed to be under the seal of the 

Company A pvimd facie case tlierefore is 

made for the plaintiffs No illegality appears 

on the face of the bond or condition If no 

illegality is sfiown as against the party with 
whom the directors contract under the seal of 
the Company, excess of authority is a matter 
onlv between tlie directors and the share- 
holders.” Again in County of Gloucester 
Bank v. R. M. S, & If. Colliery Co., it appears 
that the Di rectors of tliat Company had power 
under their articles to fix tlie number of 
Directors whi('h sliould form a quorum. By 
a resolution they fixed three as a quorum. A 
meeting of Directors, at which two only were 
present, authorized tlm Secretary to affix the 
Company’s seal to .i mortgage which was 
accordingly done by the Secretary in the. 
[)re.sen<'(> of tin,' ssme two directors. It was 
held llial ns lietwci'n the ('onq)niiv arid the 
mortgagees, who had no notice of the irregu- 
larity, tlie execution of the deed was valid. 
Lord Halsbury observing, in the course of his 
judgment, that persons dealing with Joint-Stock 
Companies were bound only to look at what 
one may call the outside position of the 
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Goinpitiy On these authorities, having 

regard to the circumstances under which the 
sum of tw) lies of rupees was advanced 
by the plaintiff, having regard also to the 
language of the document executed on that 
occasion and to the contents thereof and the 
terms and conditions mentioned therein, 
having regard also to the action of the parties 
subsequent to the execution of that agreement 
and the events that followed, I have no hesita- 
tion in holding that a valid, legal and binding 
further cliarge was created in fav'^our of the 
plaintiff against the mortgaged property of 
the defendant Company for the two lacs of 
rupees advanced by the plaintiff on the 5th 
of August 1909, and there must be a decree 
m favour of the plaintiff as prayed by him in 
his plaint (i). 

The question of government is thus a 
fundamental question so far as Companies are 
concerned, ft determines the legal liabilities 
of juristic person known as a private Company. 
This as I havm repeatedly pointed out is an 
important factor in determining the orbit of 
the jural capacity of a group person. It is, 
however, a preliminary consideration that 
leads to the other features of a private Com- 
pany. 

The modern companies are limited by 
shares. The statute law both in England and 

(1) I, L R. 36 Bom , p. 564. 
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in India intends to form a comprehensive Code 
applicable to the joint stock trading com- 
panies. I may tell you before taking a general 
survey of the Indian companies that the earliest 
kind of Joint Stock Company is the Chartered 
Company. You remember that the name 
J )int Stock Company was originally used to 
distinguish such a Company from the regula- 
ted Company which did not trade on a joint 
stock but was in the nature of a trade guild the 
members of which had a monopoly of foreign 
trade with particular coun tries or places. The 
Chartered Companies were granted through 
their charters from the Crown the exclusive 
privilege of trading as corporate persons. One 
of the disadvantages of a Chartered Company 
was that a cliarter was not easily obtainable, 
and even when obtainable it was rather costly. 
Again from tlie standpoint of creditors the 
Chartered Company was unsatisfactory because 
the members were not personally liable for 
tlie debts of the Company to any extent and 
once created such a Company was invested 
with entire independence. These circums- 
rances led to the formation of unlimited 
liability companies. Tliese in turn proved 
unsatisfactory because in many cases unlimited 
liability meant ruin to the shareholder al- 
though they were not directly responsible for 
the management of the company. This led 
to the idea of limited liability companies, 
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Tn India it is with this last, that we have 
mostly to do. Let us discuss the feature 
of Indian Companies Act. I shall refer to the 
Act VI of 1882 because the general principles 
of Company law are, so far as India is con- 
cerned, fixed by that old Act although the 
recent Act has modified the law in some parti- 
culars. Moreover, the new Company Act has 
not had yet a fair trial and it will be several 
years before some of the points in the new 
legislation can be clearly understood. 

If trading concerns are carried on by large 
and fluctuating bod' 3S a person dealing with 
them will not know with whom he is contract- 
ing and who is "to be sued when necessary. 
To remedy this defect the Act VI of 1S82 says 
in §. 4. “ No Company, Association, or 

Partnership, consisting of more than 10 persons, 
shall be formed for the purpose of carrying on 
the business of banking, unless it is registered 
as a Company under this Act, or is formed in 
pursuance of an Act of Parliament or some 
other Act of the Governor-General in Council, 
or by Royal Charter or Letter Patent ; and 
no Company, Association or Partnership, con- 
sisting of more than 20 persons, shall be formed 
for the purpose of carrying on any other busi- 
ness that has for its object the acquisition of 
gain by the Company, Association, or Partner- 
ship, or by the individual members thereof, 
unless it is registered as a Company under tlus 
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Act, or of Letters Patent.” The meaning of the 
Act is that all commercial undertakings as 
distinguished from literary or charitable asso- 
ciations should be registered. The Act after 
clearing the preliminary ground goes on to 
discuss the machinery for the formation of a 
Company under the Act. It says in § 6. 
“ Any seven or more persons associated for 
any lawful purpose may, by subscribing their 
names to a memorandum of association, and 
otherwise complying with the requisitions of 
this Act in respect of registration, form an 
incorporated Company, with or without limited 
liability.” The Act explains that the foreigners 
are persons within the meaning of this section, 
although the whole or any part of the business 
of the proposed Company is intended to be 
transacted out of British India. As is evident 
from the section quoted that it is not necessary 
that the subscibers sfiould be. traders. Even 
“ the fact that six of the subscribers are mere 
dummies or nominees of tlie seventh will not 
affect the validity of the Company,” You re- 
member that in Salomon v. Saloman & Co. it was 
decided that a One-man Company was recog- 
nized by the English Act. The principle of 
that decision is fully applicable to India. 

The important documents which according 
to the Indian Act determine the legal capacity 
of the Companies are the memorandum of 
association and the articles of association. 
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The memorandum of association corresponds 
in the case of Companies under the Companies 
Act to the charter or deed of settlement in the 
case of other Companies. It may be noticed 
in this connection that the memorandum of 
association is an essential ingredient while the 
articles of association are not necessarily so. 
Because the Act says in § 37, that the memo- 
randum of association may, in the case of a 
Company limited by shares, and shall, in the 
case of a Company limited by guarantee or 
unlimited, be accompanied, when registered, 
by articles of association. The optative form 
m the case of Companies limited by shares 
plainly shows that the articles of association 
do not form a con^ituent feature of all 
Companies. 

The foirn of the memorandum varies 
according as the Company is limited by shares 
or guarantee or is unlimited. In the case of 
a Company limited by shares the memorandum 
of association shall contain (a) the name of 
the proposed Company with the addition of 
the word “ limited ” as the last word in such 
name (b) the part of British India in which 
the registered oliice of the Company is proposed 
to be situated; (c) the object lor which the 
proposed Company is to be established ; (d) a 
declaration that the liability of the members 
is limited ; (e) the amount ol capital with which 
the Company proposes to be registered divided 
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into shares of a certain fixed amount. No 
subscriber is allowed to take less than one 
share ; and each subscriber of the memorandum 
of association shall write opposite to his name 
the number of shares he takes. 

The legislature considers these five matters 
to be the essential conditions of incorporations. 
Their importance is so great that with certain 
exceptions they are unalterable. I may draw 
your attention to the third of the above five 
conditions as it is one connected with the ultra 
vires doctrine already discussed. If any act 
is done which is beyond the sphere of the 
Company’s activity as marked out by the 
objects proposed, the act is absolutely null 
and avoid. The reason *as 1 have told you in 
the lecture immediately preceding is that the 
shareholders contribute their money on the 
faith that it is to be employed in prosecuting 
certain objects and it would be a violation of 
good faith if the Company were allowed to 
divert it to somet hing quite different. 

The articles of association are meant 
to regulate the internal management of the 
Company. A model of articles is shown by 
the table A of the first schedule of Act VI of 
1882. The Company may adopt all or any of 
the provisions contained therein. The Act 
says that the articles shall, in the case of a 
Company, whether limited by a guarantee or 
unlimited, that has a capital divided into 
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shares, state the amount of capital with which 
the Company proposes to be registered, and 
in the case of a Company, whether limited by 
guarantee or unlimited, that has not a capital 
divided into shares, state the number of mem- 
bers with which the Company proposes to be 
registered for the purpose of enabling the 
Registrar to determine the fees payable on 
registration. 

The next point is that about the capital. 
The capital which is required to be stated in 
the memorandum of association and which 
represents the amount which the Company 
is empowered to issue is called the nominal 
capital. It must be distinguished from the 
subscribed capital ; the latter is the aggregate 
amount agreed to be paid by those who have 
taken shares in the Company sometimes a 
minimum subscription may be fixed by the 
articles and if it is hxed the directors cannot 
go to allotment on less, if it is not fixed then 
the wliole of the capital offered for subscription 
must be subscribed. A Company may increase 
its capital, consolidate, subdivide it into 
shares of smaller amount and convert paid up 
shares into stock. It cannot, however, reduce 
its capital either by direct or indirect means 
without the sanction of the Court, “ The 
inviolability of the capital is a condition of 
incorporation — the price of the privilege of 
trading with limited liability, and by no 
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subterfuge will a Company be allowed to evade 
this cardinal rule of policy, either by paying 
dividends out of capital, or buying its own 
shares, or returning money to shareholders. 
But the prohibition against reduction means 
that the capital must not be reduced by the 
voluntary act of the Company, not that a 
Company’s capital must be kept intact. It is 
embarked in the Company’s business, and it 
must run the risks of such business. If part 
of it is lost there is no obligation on the 
Company to replace it and to cease paying 
dividends until such lost capital is repaid. 
The Company may in such a case wipe off 
the lost capital and go on trading with the 
reduced amount. But for this purpose, the 
sanction of the Court must be obtained by 
petition.” (i) 

As most of the modern Companies are 
limited by shares the statute, determining tlie 
rights and duties of these group persons care- 
fully distinguish the shares from the capital 
of a Company’s nominal capital. The amouiit 
may be anything from one rupee to one thou- 
sand rupees. In England the most common 
amount is either £ i or £ 5. Shares may be 
■ordinary, preference, deferred, founders, or 
management. The nature of the shares and 
the amount depend on the special circumstances 
a-ttending the creation of a Company; In 

(i) Act Vi of 1882, ^ 15, E. Manson — Law of Trading Companies. 
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general a Company may issue preference shares 
even if there is no mention of them in the 
memorandum of Association. Thus according 
to the English Companies Act “ any preference 
or special privilege giv^en to a class of shares 
cannot be interfered with on any reorganiza- 
tion of capital except by a resolution passed 
by a majority of shareholders of that class 
representing three-fourths of the capital of 
that class.” The preference as Manson has 
pointed out may be given with regard to 
dividends only or to dividends and capital. 
Preference shareholders are given by ihestatute 
the right to inspect balance sheets. Founder’s 
shares are those that give the shareholders the 
right to take the whole or half the profits after 
payment of a dividend of 7 or 10 per cent, to 
the ordinary shareholders. 

Sometimes questions arise with reference 
to the position of the promoter of a Company 
in the Company promoted by him. The pro- 
moter according to Cockburn, C. J., is a person 
“ who undertakes to form a Company and to 
set it going and who takes the necessary steps 
to accomplish that purpose.” Whether a 
given individual is a promoter or not depends 
on questions of fact. Once, however,^ it is 
clearly settled that a person is a promoter 
he is regarded as a trustee or agent for the 
purpose of settling the obligations involved. 
Because a promoter has in his hands the 
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creation and moulding of the Company, the 
p )wer of defining how and when and in what 
siiapf: and under what supervision it shall 
start into existence and begin to act as a 
1 lading corporation, he must not take advant- 
age of the Company’s helplessness (i). “A 
])r omoler may sell his property to the Company 
V)iit he must first see that the Company is 
furnished with an independent board of 
•liiTclors to protect its interests and he must 
niake full and fair disclosure of his interest 
in order that the Company may determine 
ivi'cther it will or will not authorize the 
r.ro ri' >ter to make a profit out of the sale. It 
- not a sufficient disclosure in such a case for 
die ]iromter merely to refer in the prospectus 
to a ('ontract which, if read by the shareholders, 
Wf'ulcl inform them of his interest. They are 
under no obligat ion to enquire. It is for the 
oromotor to bring home notice, not construc- 
:.;ve but actual, to the shareholders.” (2) 

.\ topic of importance in Company Law 
is that regarding the prospectus of a Company. 
\t one time the prospectus was regarded as 
ii).'- usual mode of inviting the public to subs- 
ribc for shares. At present the statutes both 
fvnglish and Indian do not, however, insist on 
the issuing of a prospectus, but they require 
d! the material facts relating to the Company 

(j) Krlanger v. New Sombrero Phosphate Company, 3 A. C. 123Q. 

(i>:) 'j'he Kncyrlopa-dia Britannica, nth Edition, V0I. VI, p. 797. 
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to be published if a prospectus is not issued. 
A prospectus is an invitation to the public t > 
take shares on the faith of the statetnenis 
therein contained and consequently is tiie 
basis of the agreement to take shares. Thus 
the obligations created by the prospectus are 
governed by the doctrine of uberrima Fides. 
The, directors must be perfectly candid with 
the public. “They must not only state wliat 
they do state with strict and scrupulous 
accuracy, but they must not omit any la' t 
which if disclosed, would falsify the statements 
made.” One may refer to the famous cases cf 
New Brunswick Railway Co. v. Miiggeiidge, 
and Derry v. Peek for the discussion of prin- 
ciples governing the liability of directors f -■ 
an untrue statement in the prospectus oi a 
proposed Company. These cases are so well 
known that it is not necessary to stop here for 
recapitulating what is perhaps known trs you 
all. 

I'he allotment of shares especially in i 
Company limited by shares is an important 
transaction. According to the English Com- 
panies Act, 1908 a Company cannot com men -e 
business or make any binding contract or 
excercise any borrowing powers until it iias 
obtained a certificate entitling it to commenc! 
business. To obtain this certificate the Com- 
pany must have allotted shares to the arnouut 
ol not less than the mini mum subsci iptiou, 
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every director must have paid up his shares 
in the same proportion as the other members 
of the Company, a statutory declaration, made 
by the secretary of the Company or one of 
the directors, must have been filed with the 
Registrar of Joint-stock Companies, that these 
conditions have been complied with. Accord- 
ing to the Act VI of 1882 (The Indian 
Companies Act) a Company may have some 
shares fully paid and others not fully paid. 
The manner in w'hich shares are to be issued 
and held is indicated by § 28 of this Act. 
According to this section “ Every share in any 
Company shall be deemed and taken to have 
been issued and to be held subject to tlie pay- 
ment of the whole amount thereof in cash, 
unless the same has been otherwise determined 
by a contract duly made in writing, and filed 
with the Registrar of Joint-stock Companies 
at or before the issue of such shares.” 

A shareholder becomes, of course, a mem- 
ber of the Company. A question may naturally 
be asked as to whether the final allotment of 
a share may be subject to a condition precedent 
named by the applicant, and if so what would 
be the position of the applicant till the condi- 
tion is fulfilled. According to the decision 
in Mahendra Gopal Mukerji v. Lachman 
Prasad and another the applicant for a share 
to the allotment of which a condition precedent 
is attached, is a creditor and not a member 
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of the corporation till the condition is fulfilled. 
Here a company was started in Meerut in 
1904 with the object of a very general nature. 
In 1906 the Company proposed to erect a mill 
at Fyzabad and accordingly issued a pros- 
pectus and invited the public to subscribe the 
necessary capital. On the faith of this pros- 
pectus one M applied for shares but added to 
his application a condition to the following 
eliect. “ These shares are subscribed only 
on condition that any mill is started in 
the suburbs of Fyzabad.'’ The Company, how- 
ever, found that they could not raise the 
necessary funds to start a mill at Fyzabad and 
tlierefore passed a resolution that the money 
already subscribed forThat purpose should be 
refunded. But before this was done the 
Company went into liquidation. It was 
remarked in the course of the judgment that 
facts of the case and the subsequent conduct 
of the Company itself showed that “ it was 
clearly understood by the present appellant 
and the Company that it was a condition 
precedent that a branch mill should be started 
at Fyzabad or its suburbs. If it had been 
otherwise, there would have been no necessity 
for the Company to pass the resolution of the 
27th of September, 1909. It appears that the 
Company wished to raise funds locally and the 
person living in Fyzabad w'ere willing to 
subscribe provided that a mill was started 
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there.” It has been admitted that if the con- 
dition is a condition precedent the appellant 
is entitkd to succeed. “ In view of the facts 
in the case we have no hesitation in saying 
that the condition was a condition precedent. 
The appellant is not a member of the com- 
pany, but apparently is a creditor and entitled 
to get back wliat he has already paid.” (i) 

An agreement for shares is governed by 
the ordinary rules of contract. The offer in 
the case of shares is generally in the form of 
an application in writing to the Company, 
made in response to a prospectus requesting 
the Company' to allot the applicant a certain 
number of shares on terms of the prospectus. 
According to the Englisli Companies Act, 1908 
an allottee is entitled to rescind his contract 
where the allotment is irregular. An allot- 
ment is tlie usual evidence of acceptance. As 
soon as the allotment is posted the contract 
is complete, even though the letter never 
reaches the applicant. It is the duty of the 
Company', when the contract is complete, to 
enter tlie shareholder’s name in the register of 
members and to issue to him a certificate under 
the seal of the Company. Such a certificate is 
the evidence of the shareholder’s title to the 
shares. The register of members consequently 
is an important, document. 


(1) 1. L. R. 35 All., [). 338. 
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According to the Indian Companies Act, 
1882 every Company is required to keep in one 
or more books a register of its members. The 
register should contain the following par- 
ticulars : — (a) The names and addresses 
and the occupations, if any, of the members 
of the Company, with the addition, in the case 
of a Company having a capital divided into 
shares, of a statement of the shares held by 
each member, distinguishing each share by 
its number and the amount paid, or agreed 
to be considered as paid, on the shares of each 
member (b). The date at which the name of 
any person was entered in tlie register as a 
member (c). Tfie date at which any person 
ceased to be a member. The importance of 
the register is seen from the fact that the 
principle of limited liability retpiires that the 
limitation of liability should be brought home 
liy every possible means to persons tlealii.g 
with the Company as well as that such persons 
should know as far as possible what was the 
limited capital wliich was the sole fund avail- 
able to satisfy their claims. They should know 
what amount had been called up, what 
remained uncalled, who were the persons to 
pay, and in what amounts, d'hese data might 
materially assist a person dealing with the 
Company in determining whetlier he would 
give it credit or not ; in any case they are 
matters which the public had a right to 
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know” (i). The legislature has consequently 
demanded the keeping of a register with all 
necessary particulars in it so that the public may 
inspect it at all reasonable times. In order that 
the register may be accurate and correspond 
to the true liability of(membership for the time 
being the court is authorized to order the 
entry or removal of the name of a person when 
necessary. Another security against the abuse 
of limited liability is maintained by the rule 
that requires the shares in the case of a limited 
Company to be paid for in full. The legislature 
has allowed such Companies to trade with 
limited liability, but the price of the privilege 
is that the limited capital to which alone the 
creditors can look shall at least be a reality. 
That is why it is ultra vires for a limited 
Company to issue its shares at a discount. 
The Se(dion 47 of the Indian Companies Ad, 
1882 has indicated certain measures for further 
safety of the public. An important question 
arose in the New Flemming Spinning and 
Weaving Company, Ld., in liquidation con- 
nected with the topic under discussion. The 
articles of association of the Company autho- 
rized the directors to raise or borrow from time 
to time in the name or otherwise on behalf of 
the Company such sums of money as they from 
time to time think expedient, either by way of 


(i) Encyclopaedia Brit. I. c., p. ygp, 
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sale or mortojage of llie whole or any part of 
the property of the company or by bonds, de- 
bentures, or promisory notes or in such other 
manner as they deem best and for the purpose 
of securing the re-payment of any money so 
borrowed with interest to make and carry into 
effect any arrangement which they may deem 
expedient by conveying or assigning any pro- 
perty of the company to trustees or otherwise.” 
Now the matter for decision was whether the 
exercise of such powers as contemplated in the 
articles of association through an instrument- 
ality not specified in the rule was ultra vires 
and as such affected the principle of limited 
liabilit)' as understood by the statute. It was 
held that an instrumentality not specified in 
the articles but analogous to the means indi- 
cated definitely might do. Rut the still more 
important question vv.as vvhetliei: such an ins 
irument was oinduig on the company. In this 
case the money wjis raised by a Irilloi exchange. 
I'he Section 47 of the Indian Companies 
-\ct, i8(>6 provided as follows “ a provote, bill 
of exchange or hundi shall be deemed to have 
been made, accepted or endorsed on behalf of 
any compan}’ under this Act if made accepted 
or endorsed in tlie name of the Company by 
any person acting under the authority of the 
Company or it made accepted or endorsed by 
or on behalf or oil account of liia Companv 
by any person acting under the authority of 
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the Goinpany. The decision kept in view 
the fact that all transactions authorised by 
the Companies Act must not violate the 
fundamental principle of limited liability. Al- 
though the doctrine of agency plays an impor- 
tant part so far as one of the reasons for deci- 
sion is concerned yet that doctrine is discussed 
here in connection with the principle that does 
nor allow the shares to be paid “ in meal oi 
in mall. ” livery share carries with it the 
liability to |)a,y up the IVill .aniounf in ('ash oi 
its equivalent. Phe liabilitx’ is limited hut 
not illusoiy. 

,'\s all flealings with a compaiiv are domi- 
nated by the fundamental rules of ('ommon 
law coupled with tlie statutory limitations it 
goes without saying that a fraud or a misre- 
presentation has the same efha-t on a contract 
witli a company as on tliat wiili an individual. 
Hence a company can not keep a contract ob- 
tained by the mis-representation or fraud ol 
its agent. In fact tlie statutory liability 
the directors especially in England has carried 
the common law liability a step further. In 
tlie case of a mis-representation, however, inno- 
cent, made by the directors the contract with 
the company may b(i rescinded and action may 
be brought by the share liolder against tlie 
directors under tlie Directors Liability .'Vet, iSqo. 

i'he next question deserving attention 
tlie one conc erning the transfer of shares in a 
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(uiiil-stock company. The sliares or other in- 
terest of any member in a company are perso- 
nalty and may be transfeired in the manner 
provided by the regulations of the company. 
Ivord Blackburn remarked “ one of the chief 
objects when joint-stock companies were estab- 
lished was that the shares should be capable 
of being easily transferred; but though every 
shareholder has a pvimd facie right to transfer 
his shares, this right is subject to the regula- 
tions of tlie company and the company may 
and usually does by its regulations re<|uire that 
a transfer shall receive the approval of tlie 
!)oard of diiectors before being registered, — the 
object being to secure the t^ompany against 
having an insolvent or undesirable shareholder 
substituted for a solvent and acceptable one. 
'hhis power of the directors to refuse a transfer 
must not, however, be e.xercised arbitrarily or 
capriciously. If it were, it would amount to 
a confiscation of the sliares. 

The rules regarding the distribution of 
dividends and the exammatioii of the an ounl 
of a company are safeguards against unneces- 
sary waste or mis- use of company s property 
They may be said to have an indirect bearing 
on the liability of the members, A company 
can only pay dividends out of profits. Dividends 
are “ earnings of a concern after deducting 
the expenses of earning tfiem.” d'o pay divi- 
dends out of (Capital is not only nil ra vires 
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but illegal, as constituting a return ol' capital 
to shareholders. Directors are required to 
take reasonable care to secure the preparation 
of proper balance sheets and estimates, and as 
businessman they should exercise their judg- 
ment on the balance sheets and estimates pre 
pared lor inspection. If they fail to do this 
and pay dividends out of capital they are held 
liable unless the court think otherwise The 
court as a rule does not interfere with the dis 
cretion of directors unless they have been guilty 
of an ultra vires at:l. The object of this rule 
IS the maintenance ol the capital in its integ- 
rity so as to minimise thi' chances of failure 
as much as possilile. .\ further guarantee 
against undue waste of the company's property, 
stock and capital, is secured by the stringent 
provisions for the appointment and reinunera 
tion of auditors by a company. In the English 
Companies Act, 1907 the rights and duties of the 
auditors are definitely indicated. Fhe neces- 
sity for such provisions is well illustrated by a 
recent English Case(i). There the secretary ol 
a company having been guilty of defalcations 
by which loss was occasioned to the compan}? 
the directors alleged that the company’s audi 
tors had by negligence in the performance 
of their duties conduced to these defalcations 
and refused to give them access to the corn- 

( t) Cuff r. Lundoti and Country Land and ICdlding Co., Ltd., 
Ch. |). 
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pany’s books for the purposes of audit. The 
auditors thereupon brought an action, against 
the company and the directors, claiming a 
declaration that they as auditors were entitled 
at all times to access the company’s books 
and .an order lor access thereto. The time 
having arrived when in the ordinary course 
the audit of tlie company’s account by the 
plaintiffs should be proceeding for the purposes 
of the next annual general meeting, the plaim 
tiffs made an interlocutory application in the 
action for an order that the defendants should 
give them access to the books and Eve,,.l., made 
a mandatory order to that effect on the ground 
that the auditors had a statutory right of 
access to the books. On appeal the court held 
that it was a question for the judicial discretion 
of the court whether the right of access to the 
books claimed by the plaintiffs should be en- 
forced by a mandatoiy order and that such an 
order ought not, under the circumstances of 
the case, to have been made upon an interlo- 
cutory application and without any steps to 
ascertain whetlier the company were desirous 
that the plaintiffs should continue to act as 
auditors or not and therefore the appeal must 
be allowed. 

The auditors put their claims on the 
grounds of their duty to protect the rights of 
the company and the contention oii their behalf 
goes to this astounding extent ; that although 
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an auditor be a convicted felon liis ligbt is 
statutory and cannot by any possibility be taken 
away from him. It may or may not be so. 
As at present advised it is one thing to say 
that a man has a statutory right and it is quite 
another tiling to say that the court in the 
exercise of its judicial discretion is bound to 
grant a mandatory injunction in order to give 
effect to such right. It is perfectly clear in 
my opinion that the court is not bound to do 
anything of the sort. In all cases of tliis nature 
which are matters relating to the internal 
management of the company it has always 
been the; pratice of the court to direct a meeting 
of the sliareholders to be convoked in order to 
see what their wishes are. 1 cannot assent to 
the contention of the plaintiff's counsel as to the 
supreme position of the auditors. 1 hey are 
servants of the company appointed by the 
company and if the shareholder did not desire 
them to act no court would by mandatory in- 
junction force them upon the company. If tlie 
'.uinpany chooses to say in general meeting 
that having regard to the non-inspection ol 
their books during all these years they do not 
wish that the plaintiffs should act as auditors 
any more, I cannot see how any court can pos- 
sibly compel by way of injunction specific per- 
formance of the contract of service of the audi- 
tors. In truth §112 of the Companies Act, 1908 
(English) makes the (.xntqiany tlie appointer 
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of the auditors. By that section the compay 
have a duty imposed upon them to appoint an 
auditor or auditors to hold office till the next 
annual general meeting. Ptima facie that is 
their appointment ; and if the auditors are 
dismissed before the expiration of their term 
of office they have the usual right of action for 
wrongful dismissal. It may be that there is an 
answer justifying the dismissal. But whether 
that be so or not, to say that they can and 
that tliis court will assist them to force their 
^'ervices upon a Company whiclt does not wash 
for them seems lo me to be extravagant. It rvas 
field in Rainbridge a. Smith, (41 Ch. 1). 462) 
in the case of a director who was entitled to 
act as such by contract on the purcliase by a 
Company of the property of brewery company 
that although tiie director was so entitled yet 
in as much as the company when assembled at 
a meeting called by direction of the court 
for that special purpose, said they did not wish 
him to act as director the Court would not 
interfere to force him on the company.. In 
the same wmy the court would not force, on 
an unwilling company, auditors whom they 
do not approve. I liave no difficulty about 
^ 1T3. Its provisions refer to the auditor 
acting as such and are incident to his exercise 
of his duties. If he has been dismissed whether 
rightly or wrongly and excluded viet arniia 
liv the comfiany nobody can make him respou* 
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sible for not liaving made out a report or made 
out accounts which he cannot physically do. 
In my opinion there is no ground for interfer-^ 
ing in this summary way to thrust their 
auditor upon the compan\^ and make the 
company produce to them all their books, not 
merely for the purpose of the company but for 
auditors own purposes. 

You see that the judge lays here a great 
stress on the relation between a company and 
its auditors to indicate clearly that the rights 
and duties of the auditors are defined by the 
statute mainly for the purpose of safeguarding 
the interests of the company. All along the 
legislature has been aiming at the maintenance 
of tlie principle of limited liability of the 
shareholders. Before discussing the Indian 
statutory rules regarding this principle it may- 
be of some iateresi to consider how foreign 
systems liave dealt witli that fundamental 
question in connection with companies public 
and private. 1 shall take a few examples from 
the American and the continental laws touch- 
ing on the legal relations between the share- 
holders and the corporation. 

The shareholder as has already been 
noticed is brought into a legal relation with 
the group body by purchasing, subscribing for 
or contracting to take shares of stock. As soon 
as one or other of these juristic acts has been 
performed the rules of law governing the 
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corporate body come into operation in order 
to fix not only the relative positions of the share 
holder and the body corporate but also those 
of all persons interested in the corporate enter- 
prise. The forms of contiact to take shares in the 
stock of a corporation may differ but the legal 
relations established are always similar. The 
reason for this uniformity in the consequence 
of special kinds of juristic acts is that the acts 
concerned refer to the establishment of a generic 
result. Thus Lord Lindley has observed that 
“ the type of a member or shareholder of a 
company is a person who has agreed to become 
a member, and with regard to whom all con- 
ditions precedent to the acquisition of tVie 
rights of a member have been duly observed," (i) 
'I'he preliminaries, tlierefore, might differ 
but tlie ultimate result is always tl)e same. 
The finished type bears no marks of original 
])eculiarities. The contract is in the main a 
contract to subscribe funds for the aca'^omplish- 
ment of a certain purpose, the subscriber to 
surrender his rights as owner over the funds 
subscribed, but to retain some of his rights in 
such funds. He can compel the application of 
such funds to no other purposes than the objects 
of incorporation. This follows from the general 
jirinci pies of corporation law. In an American 
(ase it was remarked “when any person lakes 

(i) LincUoy — On Partnership, p 127 
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stock in a railroad company, lie has entered 
into a contract with the company that his 
interest shall be subject to the direction and 
control of the proper authorities of the cor- 
poration to accomplish the object for which 
the company was organized. He does not 
agree that the improvement to which he subs- 
cribes should be changed in its purposes and 
character, at the will and pleasure of a majority 
of the stockholders, so that new responsibilities 
and it may be new hazards, are added to the 
original undertaking.” (i) 

The legal relations between a company 
and its shareholders are ttie manifestations of 
ilie rules of law witliin the operation of whicfi 
the parties by their contract have brought 
themselves. These relations will then be 
defined by tlie cliarter of incorporation or by 
the general enabling statute and articles of 
vissociation filed in accordance therewith, 
supplemented by the more general rules of 
corporation law. In New Hampshire Central 
R. R. Company v. Johnson the law on this 
point was stated as follows : — “ where a party 
makes an express promise to pay the assesments, 
;ie is answerable to the corporation upon such 
promise for all legal assesment, and may be 
compelled to its peiformance by an action at 
'aw, before resorting to a sale of the shares, 
It is a personal undertaking beyond the terms 

vi) Clearwater -y. Meredith, \ Wall, 25, 40, 



LECTURE IX. 


435 


of the charter. Where, on the otherhand, he 
only agrees to take a specified member o' 
sliares, without prom ising expressly to pay 
assesmeiits, then resort must first be had to r. 
sale of the shares to pay the assesments before 
an action at law can be maintained. His 
agreement simply to take the shares is an 
agreement upon the faith of the charter and 
by it alone is he to be governed, so far as his 
shares are to be affected. He takes them upon 
tlie conditions and law of the charter. They 
exist only by virtue of the charter and are to 
lie governed by the provision therin con- 
tained.” (i) Of course, in absence of express 
provisions the ordinary rules of contract will 
determine the liability or otherwise of tht^ 
shareholders in case of demands not specifically 
mentioned in the prospectus. The fundamental 
doctrine of consideration will be sufficient in 
the majority of cases to determine the existence 
of contractual liability'. When no considera 
lion is expressed a sufficient one is implied 
through accepting the subscrii>tion of a share 
holder or admiting the subscriber to all the 
rights of a shareholder. Again if the contract 
to subscribe is conditioned on the subscription 
of a certain amount, it may not be enforced 
until that amount is subscribed for ; and if a 
certain amount of stock is mentioned in the 
charter or articles of Association, a contract to 


( I ) 30 N . H . 390, 403 
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subbciibe is impliedly conditioned on the subs 
I ription of that amount unless the ierms of 
the subscription contract or of the statute 
under which the corporation is organized are 
inconsistent with the existence of such implied 
conditions.( I ) 

Sonietiines it is dillicult to determine 
whether a given provision in the constitution 
of the Corporation or in the subscription 
contract constitutes a condition precedent to 
the enforcement of the subscription, of course 
I be iion-fulJilnient of that vvhicJi is not a 
condition is no defence to an action for calls. 

I hus ill an American l ase wJierc a company in 
its prosjiectus set fortli an intention to purchase 
len tracts of land, and afterwards failed to 
purchase two of them, on account of a defective 
(itlc, it was held that the plaintlif could not 
oil that ac' omit rescind his contract to pur 
( hasc shares, as to permit tliat would be a 
great liardshi)) on the other shareholders. It 
injury had resulted there might be an abate- 
ment in the shape of damages, but not an 
entire release. The basis of this decision was 
the fact that the exact number ten did not form 
a true condition precedent.(2) 

The effect of fraud on a contract to pur- 
chase shares is determined by the general rule 

(i) Jowa and Minu K. K. Co. Perkins, 28 Jowa, 281, See ak v 
l ayior, loc, cit.^ 5 *^t Pool Note. 

i 2 ) Kelsey e. N, 1 .. Oil Co., d5 N. V', 505. 
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that a Ifuud makes a coiilmcl voidable. It is 
not Hccessaiy to go into details regarding Ibis 
matter as the subject is fully dealt with in 
any book on tlic law of contracts. But it may 
be interesting to note that there is a shade of 
dilTerence between the English and American 
views regarding the <iuestion of annulling 
subscriptions on the ground of the fraud ol 
corporate agents. In England a tendency has 
been shown to regard a contract of subscription 
as a contract strictly between the subscriber 
and the I'ompaiiy. Thus in Directors v. Kisc li 
the court held that a person could dissolve a 
con t rat I to take shares in a company vvlicn the 
inducement on its part was false, and wlien 
not himself guilty of I cc'hes, could withdraw 
without regard apparently to the subsequently 
accruing rights of raeditors. Lord Raiiuily 
said “ that contracts of this discription between 
an individual and a company, so far as rnis 
representation or suppression of tlie truth is 
( oncerned, are to be treated like contracts 
between any two individuals ”(i ). The Ame- 
rican cases recognise, on the otherhand, that 
a subscription contract is one on which persons 
other than the contracting parties are entitled 
to rely. 

Taylor suggests that to questions regarding 
the right to rescind a subscription contract or 


( I) I-. R. 2 H L. 9<7. 
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defend in a suit for calls reasoning like the 
following is applicable. “ In all matter within 
the ordinary scope of the corporate powers, 
the corporation acting through whatever agency 
make constitute the corporate management 
represents all persons in any way interested in 
the corporate enterprise. Consequently the 
interests of all are bound by the Acts of the 
corporate management (say, for simplicity, by 
the acts of the board of directors) within the 
scope of its authority. • But the board in no 
way represents persons whose interests in res- 
pect of the corporate enterprise have not yet 
arisen. When A, for instance, contracts with 
the directors, the latter represent tlie persons 
whose interests have already accrued, i.e., 
shareholders and existing creditors. But A, 
until his rights have arisen, is as to the directors 
an outsider, whom they in no way represent. 
If, in contracting with A, the directors act 
fraudulently, then on account of the fraud he 
would be allowed as between himself and those 
whorn the directors represent, to rescind the 
contract, because the fraud of the agent is the 
fraud of the principal, and is in this case, as 
to A, the fraud of the corporation, and of the 
persons already int erested in it, whom the 
directors represent. Moreover, within the 
scope of their more restricted powers, other 
agents, as we as directors represent the entire 
mass of corporate interests. Applying this 
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reasoning to the right of a subscriber to annul 
a subscription contract induced by a fraud of 
the agent representing the corporation in the 
matter, it would seem that the contract might 
be annulled by the subscriber acting swiftly, 
unless, after his subscription and before he has 
taken steps to annul it, some one has acted 
relying on it in good faitli ; that is, unless 
some one has subscribed subsequently, seeing 
on the books the name of the subscriber whose 
subscription was induced by fraud, or some 
one has contracted with the corporation on the 
credit of such fraudulently induced subscription. 
As to such latter persons, it would seem that 
the subscriber could not rescind so as to pre- 
judice their rights in any way, for the corporate 
agent in liis fraudulent contract with the 
subscriber in no way represented such persons, 
wlio afterwards acted reiving on the acts of 
the subscriber. And if tlie subscription was 
induced by fraud, nevertheless the loss should 
fall on the subscriber rather than on persons 
who acted subsequently relying on his subscrip- 
tion. For the directors, when they afterwards 
contract with any one, represent the subscriber, 
and to allow him to rescind so as to affect the 
rights of a subsequently contracting party 
might visit on an innocent head the results of 
a fraud committed by the corporate agent on 
a person witom at the. time of the subsequent 
contract the directors represent and who, there- 
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fore, should brar the loss rather than the 

parties subsequently contracting.”(i) 

A question of importance frequently arises 
in connection with changes in the corporate 
enterprise by legislative action. Although 
there are no Indian decisions regarding the 
effect of a legislative change on the relation 
between a company and its shareholders yet it 
may not be amiss to take the views of English 
and American authority as throwing light on 
this important question. It is necessary, how- 
ever, to bear in mind that there is some conflict 
of authority in regard to the point under 
consideration. According to some of the 
.American decisions if the change in the consti- 
tution is immaterial or if tlie alteration is in 
the main conducive to the successful carrying 
out of the originally contemplated enterprise a 
shareholder is not released. On the otherhand 
a great number of cases hold that an alteration 
of the constitution effecting a radical change 
in the corporate enterprise releases a share- 
holder from his subscription. These cases 
proceed on the theory that the corporation 
cannot enforce the subscription of a dissenting 
shareholder while the constitution as altered 
remains inforce ; since that would be to enforce 
a contract which the shareholder never made. 
Taylor thinks, that many of these decisions are 
wrong on principle. For it is a recognised rule 

(r) Taylor, r/V,, § 529, 
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that a charter imports a contract between the 
corporation and the state and consequently any 
change in the constitution made by the state 
and unaccepted by the corporation would be 
unconstitutional and void. But the corporation 
or majority of shareholders lias no power to 
bind the minority by acts beyond the scope of 
the corporate powers contemplated by the 
original constitution and with greater reason 
“ no authority to bind them by any act causing 
a radical change in the corporate enterprise, e.g,, 
by accepting a radical amendment to the 
corporate constitution. Therefore tlie state 
having no power to amend the constitution 
against the consent of the corporation and the 
corporation having no power to accept an 
amendment against the consent of any share- 
holder it would seem that no shareholder 
should be allowed to claim a release as long as 
there are other non-consenting shareholders 
who do not wish to be released but desire to 
have the original corporate enterprise adhered 
to.” (i) 

When a power is reserved by the state to 
alter radically the constitution of a corpora- 
tion, unless the change could be held to have 
been contemplated by the subscriber on 

(i) Taylor, loc. dJ , § 532. Fry’s Ex’r v. l.exington, R, R, Co. 
2 MHc. (KeJ) 314. Messissippi, Sic,, R. R. Co. ?>. Cros.s, 20 ArF, .4.43. 
Messissiphi, &c., R. R. Co. v. Caster 24 Ark. g 6 . For a dissenting 
view, see Thompson v, Guion 5 jones Eq. (N. C.) 113. 

56 



442 LAW OF CORPORATIONS. 

subscribing, such altered contract the result of 
a change effected by the state could not be 
enforced against such a subscriber, because a 
state cannot make a contract between its 
citizens. The change, however, must be radical, 
e.g.y it has been held in New York that an 
alteration by the legislature of the charter 
of a plank road or railroad corporation, in 
persuancp of powers reserved, by changing its 
name, increasing its capital, and extending its 
road, does not discharge a subscriber from 
liability on his subscription (i). In the case 
of an immaterial change it was remarked “ the 
change is not fundamental. The new powers 
conferred are identical in kind with those 
originally given, riiey are enlarged merely, 
the general objects and purposes of the corpora- 
tion remaining still the same. It may be 
admitted that under this reserved power to 
alter and repeal, tlie legislature would have no 
right to change the fundamental character of 
the corporation and convert rt into a difterenl 
legal being, for instance, a banking corporation, 
Without absolving tiiose who did not choose to 
be bound.” (2) 

In another case wliere the alteration 
consisted of a considerable addition to the 
length of the railroad contemplated in the 

i) 5 ?chenectady, &c, Plrink Road Co. t». Thatcher ii Y. lo:? 
F^tjffals and N. Y, City R, R. Co. v. Dudley 14 N. Y. 336.:^, 

{2] mN. Y. 34 '"^. 
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charter a shareholder wanted to maintain a 
bill in equity to restrain the corporation from 
engaging in the new enterprise. Chief Justice 
Bigelow said “ whatever may be the authority 
which is retained by the legislature to modify 
or change the charters of corporations without 
or against their consent, there would seem to be 
no reason to doubt that, with the concurrence 
of the corporation manifested in the mode 
pointed out by law, the legislature may make 
any alteration in, or addition to the power and 
authority c:onfeired by the original act of 
incorporation and not foreign to tin; purposes 
and objects for vvliicli it vva> enacted, and 
which it was designed to accomplish, which 
may seem to be expedient or necessary. No 
breach of contract would be tliereby occasioned. 
Such action would be in precise accordance 
with tlie terms on vvhicii the grant of the 
franchise was made. l lie stotrk holder cannot 
say that he became a meiubei of the corporation 
on the faith of an agreement made by the 
legislature with the corporation, that tiie 
original act of incorporation should undergo 
no change, except with his assent. Tlie real 
contract into which the stockholder enters is, 
that he agrees to become a rnembei ol an 
artilicial bods svliich is created and iias its 
existence by virtue ol a contract with the 
legislature, which may be amended or changed 
with the consent of the Company, ascertained 
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or declared in the mode pointed out by law. 
All that we mean to determine is that the 
obligation of the contract which subsists 
between the corporation and a stockholder, 
by virtue of his being a proprietor of shares 
in the corporate stock is not impaired by an 
act of the legislature which amends and alters 
(he charter, and authorizes the corporation to 
undertake new and additional enterprises of a 
nature similar to those embraced within the 
original grant of power, if such act is accepted 
by a majority of the stockholders in the mod(' 
jnovided by law.” (i) 

In the case of Zabriskie v. Hackensack, &c. 
R. R. Co. the chancellor Zabriskie took a 
different view. He remarked that the legis- 
lature could repeal or suspend a charter of 
incorporation, it could alter or modify it 
but it could not impose a new one and oblige 
the stock holders to accept it. It has, however, 
been suggested that this view is not easy to 
follow, because if tlic legislature can alter or 
amend or inifjo.se new terms it is ])lain that 
1 1 has I lie pinver to make (he alteiatson subjei I 
to the will of a majority ol the shareholders 
Surely what it can do witliout the assent of 
(his majority it (’an do with it. (2) 

The iiext quest ion so far as tlic relation 
between a Company and its shareholders is 

(!) Diirfee v. Old Colony, R. R. Co. 5 Allen, 230, 243. 

18 N, j. litj. 178. Sec also Bisli V, Johnson. Ji fnd. 2gif. 
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is concerned refers to matters bearing on the 
insolvency of a corporation. Is the insolvency 
of a corporation a defence to a suit brought 
to collect a subscription ? The accepted view 
is that insolvency is no defence. The assignee 
or receiver of the corporation succeeds to all 
its riglit and may recover unpaid subscriptions 
for the benefit of shareholders and creditors. 
This rule is universally prevalent and follows 
from the theory of juridical personality. The 
receiver consistently with the doctrine of legal 
capacity cannot enforce the payment of a 
subscription which tlie corporation could not 
liave enforced at tlie time of his appointment 
for the corporation just as much as its receiver 
represents the interest of all persons, creditors 
as well as shareholders, the main difference 
being that as a receiver is ordinarily appointed 
when the Company is about to be liquidated 
the rights of the creditors in the Company’s 
funds are then especially prominent, and a 
receiver is more apt to be regarded as he 
leprescnls not only the corporation but also 
creditors and shaieholdcis and in liis chaiactei 
of trustee tor the latter may disaffirm illegal 
and fraudulent transfers of corporate property, 
and recover its funds and securities misapfilied. 
“ A receiver is appointed upon a principle of 
justice for tlie benefit pi all concerned. Every 
kind ol property of such a nature that, if legal, 
it might be taken on execution may, if equit- 
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able, be put into his possession. Hence the 
appointment has been said to be an equitable 
execution. He is viitually a representative 
of the Court and of all the parties in interest 
in the litigation wherein he is appointed.” (i) 

Another topic of frequent occurence is the 
forfeiture of shares for non-payiilent of calls. 
The corporation or the Corporate management 
may forfeit shares for non-payment of calls 
when power to do so is given by the constitu- 
tion of the corporation but the power to forfeit 
like the power to manage all the affairs of 
the corporation, is vested in the directors of a 
Company upon tlie assumption tfiat they vyilJ 
exercise it in tlie best manner practicable for 
the promotion of tlie interest of the Company 
and its creditors, that they will not forfeit the 
stock unless the interest of all will be pro- 
moted thereby. Should they forfeit it for the 
purpose of defrauding the corporation or any 
creditor, such forfeiture would for that reason 
be set aside. Collusive fofeitures cannot be 
allowed. (2) 

Sometimes the question arises as to the 
validity of the release or withdrawal of a 
shareholder. According to the general 
principles of corporation law it is incompetent 


(1) Davis Gray, 16 Wall 20J, 2J18. raylor, loc. i 542. 

(2) Mills V. Stewart, 41 N. Y. 384; 39^. Richmor.d’s Case 4 Kay 
&J. 305, 323 ; Gower’s Case L. R. 6 Eq. 77: /n re St. M?irvleborte 
Banlttpg Co. ; SUnbopos Case, 3 De G. & Siv\. 198. 
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for the directors or the body corporate to 
permit the holder of partially paid up shares, 
or shares to the ownership of which individual 
liability attaches, to withdraw in anyway not 
authorized by the constitution of the Company. 
Such permission is plainly ultra vires and will 
ordinarely affect the rights only of those 
assenting to it. (i ) Here 1 may refer you to 
the leading English case of Spiaekman v. Evans. 
The directors of a Company granted to a 
dissenting shareholder leave to retire from the 
Company on conditions which they deemed 
prudent and advantageous to be granted in 
his case but which were not in accordance 
with the deed of settlement. The shareholder 
performed the. conditions, his name was for 
years removed from the list of shareholders, 
the Company changed its business without 
his knowledge and dividends were received 
in which he did not participate. Nevertheless 
it was held that his name should be inserted 
in the list of contributories on the final 
winding up of the Company. ( 2 ) So in an 
.'\merican case where for the purpose of in- 
creasing the capitrd slock of the corporation 
to the amount required by law, in order that 
the corporation might jrass the examination 


( i) Mann V. Cook 20. Conn. 178, 1 8S. Whitaken v, Grummond 
68, Mich. 249. 

(2) L. R. 3 H'. L. 178. Note St. Leonard Sz Romilly, L. L> 
dessented, See L. R. 5, Ch. 79 Dikon’f? case. 
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of the Commissioners appointed by the 
Comptroller, a premium note was given upon 
an agreement that after the examination the 
note might be withdrawn and a lesser one 
substituted. It was held that the agreement 
was a fraud and that the maker of the note 
continued liable thereon, although it had been 
withdrawn and destroyed, (i) Sometimes, 
however, a Company is allowed to vary its 
articles of association by a special resolution 
so as to give itself the power to accept 
surrender of old shares in exchange for 
new. (2) 

The present topic may fitly be brought to 
a close by a general review of the power of a 
corporation to issue preferred shares. One 
cannot do better than cite in full the opinion 
of Judge Falgar in Kent v. Ouicksilva Mining 
Co. : “ we know nothing in the constitution 
or the law that inhibits a Corporation from 
beginning its corporate action by classifying 
the shares in its capital stock with peculiar 
privileges to one share open another, and thus 
offering its stock to the public for subscription 
thereto. No rierhis are got until a subscription 
is made. Fach subscriber would know for 
what class of stock he put down his name and 
what right he got when he thus became a 
stockholder. There need be no deception or 

(1) Tuckerman v. Brown, 33 N. Y. 297 

(2) Teasdale^s case, L. R, 9, Ch. 54. 
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aiistake ; there would be no trenching upon 
rights previously acquired ; no contract ; ex- 
press or implied, would be broken or impaired. 
This corporation did otherwise. A bye law 
was duly made which declared the whole value 
of its property and the whole amount of its 
capital stock, and divided the whole of it 
into shares equally in amount and directed the 
issuing of certificates of stock therefor. It is 
not to be said this bye law authorized any- 
thing but shares equal in value and in right ; 
or that the taken of one did not own as large 
an interest in the corporation, its capital, 
affairs and profits to come, as any other holder 
of a share. Certificates of stock were issued 
under this bye-law that gave no expression of 
anything different from that. When that bye- 
law was adopted, it was as much the law of 
the corporation as if its provision had b<^en 
apart of the charter. (Presbyterian Church v. 
City of New York). So it is said in Grant on 
Corporations, p. 8o, in a qualified way. There- 
by, and by the certificate, as between it and 
every stockholder the capital stock of the 
Company was fixed in amount, in the number 
of shares into which it was divisible, and in 
the peculiar and relative value of each share. 
The bye-law entered into the compact between 
the Corporation and every taken of a share ; 
it was in the nature of a contract between 
them. The holding and owning of a share 
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gave a right which could not be divested 
without the assent of the holder and owner ; 
or unless the power so to do had been reserved 
in some way. (Mech. Bank v. New York and 
IV. N. R. R. Co. N. Y. 599.) Shares of stock 
are in the nature of choses in action, and give 
the holder a fixed right in the division of the 
profits or earnings of a Company so long as it 
exists, and of its effects when it is dissolved. 
That right is as inviolable as is any in property, 
and can no more be taken away or lessened 
against the will of the owner than can any 
other right, unless power is reserved in the 
first instance, when it enters into tlie constitu- 
tion of the right ; or is properly derived after- 
wards from a superior law given. The certi- 
ficate of stock is the muniment of the share 
holder’s title and <^‘vidence of liis right. It 
expresses the crrntract between the Corporation 
and his co-stockliolders and iiimsell ; and that 
contract cannot, he being unwilling, be taken 
away from him or changed as to him without 
his prior dereliction, or under the conditions 
above slated. Now it is manifest that any 
action of a Corporation which takes hold of 
the shares of its capital stork already sold and 
in tlie hands of lawful owners, and divides 
them into two clasises; one of which is thereby 
given prior right to a receipt of a fixed sum 
from the earnings before the other may have 
any receipt therefrom, and is given an equal 
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share afterwards with the other in what 
earnings may remain, destroys the equality of 
the shares, takes away a right which originally 
existed in it and materially varies the effect of 
the certificate of stock. 

It is said that when a Corporation can 
lawfully buy property or get money on loan, 
any known Assurance may be exacted and 
given, which does not fall within the prohibi- 
tion express or implied of some statute and 
that is sought to be applied here. But the 
prohibition to such action as this is found, not 
indeed in a statute commonly su called but in 
the constitutional provision which forbids the 
impairment of vested rights, save for public 
purposes and on clue compensation. The right 
which a stock holder gets on the purchase of 
his share and the issue- to fiiiri of tlie certificate 
therefor is such a vested right. 

It is contended that the powei so to do is 
an incidental and implied power necessary to 
the use of the other powers of the Corporation 
and is a legitimate means of raising money 
and securing the agreed consideration therefor. 
We have already conceded Uml il is legitimate 
to borrow money and to secure the repayment 
of it, with a compensation for tlie use of it. 
But that is when it is done in such way as to 
put the further upon every sbnre stock alike, 
in such way as to preserve the equality of right 
and piivilege and value of tlie shares and 
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maintain in tact the contract thereto with the 
stockholder. Citations are made to us for the 
converse of this, but they do not come up — 
sometimes in their facts, sometimes in their 
declaration — to the necessity of the proposition. 
Either it is where the capital is not limited 
and it is new shares that may be used with a 
preference and where there is express power to 
borrow on bond and mortgage (2 Redf. on 
Railways, Chap. 33, Sec. 4, §. 237 ; Harrison 
V. Mex R. W. ; 12 English Rep. 793), or the 
amount of the capital has not been reached, 
and such stock is issued there from (Hazelhurst 
V. Savannah R. R. 43 Ga 53 : Tottan v. Tison 
54, ib 139), or there was legislative authority 
or a restriction to aurhorized capital and there 
was unanimous of the consent of the stock- 
liblders, or there was power to redeem, which 
was a transaction in the nature of a debt or 
the opinion was obiter or it was the case of a 
subscription for stock with a condition for 
interest until the corporation was in operation 
or it was an action on a subscription more 
favourable to defendant than to other subs- 
cribers, and it was held that defendant could 
not set up the lack of equality or a solemn 
determination of this question was not necessary 
for the disposal of the case or the issue was 
authorized by the articles of association or 
there was full knowledge on the part of all 
concerned or the power in the corporate body 
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was conceded and it was denied that it existed 
in the directors. It needs not that we consider 
the position that the issue of the preferred 
stock was an authorized increase of the capital 
and so legal. It did not profess to be nor was 
it in fact. For each share of preferred stock 
given out a share of common stock was taken 
in, so that the gross amount of the capital was 
still the same, and so were the number of 
shares and the nominal value of each share.”(i) 
L,et us now turn to the question of liability 
of members of a company registered under the 
Indian Companies Act, 1882. It has already 
been remarked that the principle of liability as 
it obtains in American and in Continental 
Europe has some peculiarities foreign to the 
Indian and English system. Some of the 
American cases have already been noticed and 
you remember that I suggested in connection 
with the American law regarding this matter 
that a brief reference to the Continental law 
would reveal another aspect of this fundamental 
topic. I may take just now an instance from 
the French law as typical of the continental 
variation of the principle of liability. The 
French partnership (Societe) is either universal 
or particular and the question of liability is 
presented in French law in connection with 
the partnership rather than with the companies 
The commercial partnerships may be put in 

(i) Kend V. Quicksilver Mining Co., 78 N. Y. 159, 179, &c. 
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one or other of the following classes (a) 
Partnership in collective name, (b) Anonymous 
partnership, (c) Partnership in goods. The first 
class corresponds to the unincorporated com- 
pany the liability is joint and several as well 
as unlimited so far as third persons are concern- 
ed. Troplong says in his Coiitrat de Societe, 
§ 359* “ The members are, in a Societe en nom 
collectif indefinitely and solidarily responsible 
to third persons.” The liability therefore is the 
heaviest in this class of partnership-companies 
in French law The case of Anonmous Societe 
is very different. The members are not personal- 
ly liable, the obligations of the company bind 
only its corporate funds, not its members. The 
capital subscribed constitutes the only security 
upon which third parties who contract with the 
Societe can count. This kind of business associ- 
ation corresponds to the registered companies of 
the English and the Indian laws. The third class 
of business associations combines the features 
of the first two. This society is neither wholly 
personal nor real but mixed, ft is personal 
as regards some of its members and real as 
regards others. Some of the members have 
imlimited liability while others are mere passive 
shareholder with a liability limited to the 
amount of their interest in the Association (i) 
Persons contracting with this class of Societe 
can rely upon two kinds of security, viz., (i) 


(i) 'fropIoTig, 5 450, Ih.^ ^ yj-f. 
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the capital furnished by the passive members 
to the solvency of the agents. Since the active 
members are personally liable the Association 
holds out the names of these latter as some 
guarantee of the company’s stability. The 
success of the undertaking depends on them. 
The passive shareholders do not play an exten- 
sive part in the admistration of the affairs of 
the company. As his liability is limited so is 
his activity. His name is not given out to the 
public. 

The English system has not followed the 
rather devious ways of the French law. True 
an attempt was made in 1867 to allow limited 
companies to have directors with unlimited 
liability but the j\cl proved a dead letter. The 
English Companies Acts in their turn brought 
into existence a type of limited liability which 
has been copied in detail by the Indian Act 
of 1882. Section 61 of this Act specifies the 
extent of liability of present and past members 
of a company, “In the event of a company 
formed under this act being wound up, ev^ery 
present and past member of such company shall 
be liable to contribute to the assets of the 
company to an amount sufficient for payment 
of the debts and liabilities of the company, and 
the costs, charges, and expenses of the winding 
up, and for the payment of such sums as may 
be required for the adjustment of the rights of 
contributories amongst themselves.” Certain 
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qualifications are further detailed in this section. 
It is not necessary to quote in extense the rest 
of this section. All that is required for our 
purposes is that the recognition of this special 
kind of liability marks out the Indian com- 
panies as juristic persons. In fact any seven 
or more persons Associated for any lawful 
purpose may be suscribing their names to a 
memorandum of association and otherwise 
complying with the requisitions of the Indian 
Companies Act, 1882 in respect of registration 
form an incorporated company with a limited 
liability. All that is necessary so far as formal 
name is concerned is to add the word limited 
as the last word in the name of the company. 
By substituting the liability of the company 
as a unit for the several liability of the 
members a legal person distinct from the sum 
of the members is brought to view. And this 
is the essential characteristic of a corporation. 

The last phase of a company as in the 
case of other corporations is that of dissolu- 
tion. The Indian Companies Act, 1S82 has 
laid down the conditions and methods of 
liquidation. In an application for a dissolu- 
tion the court has to see whether all the 
statutory conditions have been fulfilled. Such 
an examination is necessary for the safety of 
the creditors. Neither the debtors nor the 
creditors shoul be given an undue preference. 
Thus in an application for sanctioning a 
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scheme approved of by a statutory majority 
of the creditors of a company in liquidation 
for payment of its debts and management of 
its affairs in future, the court has to see wheter 
the majority are acting bond fide, whether they 
are coercing the minority in order to promote 
interest adverse to those of the class whom 
they purport to represent and whether the 
scheme is a reasonable one. Here a case 
decided by the Bombay High Court may be 
taken as aii illustration. The Bombay Cotton 
Co., goes into liquidation, a meeting of the 
creditors is summoned under § 203 of the 
Indian Companies Act and the three-fourth 
majority in value of the creditors sanction a 
scheme submitted by the company. The 
scheme proposes to give the creditor between 
g and 10 annas in cash on the amount of their 
claims and then to give them preference shares 
for the balance. It next provides i2| lacs to 
be raised on a mortgage of the company’s 
property which will be paid to the liquidator 
for distribution among the creditor prorata 
according to the scheme and the company 
will resume work. Thus the creditor as pre- 
ference shareholder will have prior interest in 
the company subject to the interest of the 
mortgagees for 12^ lacs. The scheme is 
opposed by creditors of the value of between 
3 and 6 lacs although they do not constitute. 
A sufficient proportion to prevent the .scheme 
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being presented. The court observed that the 
principles on which it will sanction a scheme 
of this kind were fully considered in In re 
alabama, New Orleans, Texas and pacific 
junction Railway Co. (1891, i Ch. 213). This 
case was fully discussed in a late case /w re 
English, Scottish and Australian Chartered 
Bank (3 Ch, 313). Here the contest between 
the majority and minority is whether it will 
be more favourable to go on with the liqui- 
dation and change the company’s property 
realising a good price which would enable 
the liquidator to pay 2 or 3 annas in the rupee 
in cash more than the present cash payment 
or whether the creditors should forego their 
rights to obtain further cash payment from 
realisation of the company’s assets and get 
preference shares for the whole of the balance 
of their claims after deducting wliat they will 
receive from the liquidator or trustee under 
the scheme. Now it is possible for reasonable 
men to prefer to side with the minority and 
it is equally possible for men eminently reaso- 
nable and acquainted with business methods 
to prefer to side with the majority. There is 
no suggestion of mala fides on the part of the 
majority nor any suggestion that their wishing 
to coerce the ihinority for purposes which the 
court might consider improper. Having heard 
everything if I were a creditor I would have 
sided with the minority. Williams J. found 
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IjiiRself in the position in the case last cited 
but it seems I would rather follow the principle 
laid down by Lindlay, L. J., that where it is 
quite possible that there may be reasonable 
men on bothsides some approving and others 
objecting then the court should give effect to 
the wishes of the statutory majority unless 
something is brought to the attention of the 
court to show that there has been some 
material oversight or miscarriage. Here there 
’ has been no material oversight nor mis- carriage. 
Hence the scheme ought to be sanctioned. 
The reason why the court is required to be 
circumspect in matter connected witli the dis- 
solution of a company is that the legal conse- 
quences arising out of the juridical recognition 
of personality must always be considered with 
reference to a rigid, formal doctrine. The 
characteristics that have grown out of a 
special concession must not disturb the ordinary 
state of affairs thereby throwing unnecessary 
burden on innocent parties. 

Another important class of trading cor- 
porations in India is formed by the railway 
companies. These are sometimes called public 
as opposed to private companies. The 
dominant characteristic according to Trevor 
of Indian as compared with English railways 
is the interest which the Government of India 
holds, whether as guarentor or partner or 
proprietor in the entire railway system of the 



460 


LAW OF CORPORATION. 


country. This contrast was marked from the 
very beginning of railways in India. Though 
the earliest lines were constructed by private 
enterprise, by companies which raised their 
capital from their own shareholders, yet in 
every case the interest on the capital was 
guaranteed and the land required was provided 
by the Government. Hence from their incep- 
tion the companies depended on Government 
assistance, and in return for its concessions, 
the Government besides reserving to itself the 
right of purchasing the undertakings after 
terms of years, stipulated for powers of general 
interference with the working and manage- 
ment thereof, from which English railways 
started free Not only were the direction of 
the line and the situation of the stations pres 
cribed for the company, but the nature of the 
business that it was to carry on was also 
determined by Government control ; and the 
business deferred in an important respect from 
that of early English railways, in England 
tlie notion of the railway being a highway for 
the comuron use of the public, in the same 
sense that an ordinary highway is so, was the 
starting point of railway legislation. There 
the company might be merely the owners of a 
highway and toll takers for the use of it by 
other people with their own carriages and 
locomotives or they might provide the engines 
and trucks, but not be carriers. In India this 
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was never so, but the company was from the 
first bound by agreement with Government to 
provide the requisite rolling stock, and to 
carry on the business of a carrier.” (i) So far 
as Indian railways are concerned a short refer- 
ence to the Indian Railways Act, 1890 and 
some other acts suc:h as the Indian Guaranteed 
Railways Act, 1879 the Indian Railway Boards 
Act of 1905 would be quite sufficient for eluci- 
dating the nature of Railway Companies in 
India. 

Tlie Indian Railway Act of 1S90 as modi- 
fied upto December 1909 lias laid down special 
provisions regarding the inspection of railways, 
opening of railways and the general adminis- 
tration of the affairs of railway companies in 
India. It is not necessary to go into these 
details because they do not elucidate any new 
point of corporation law. Just as in trading 
companies that we have already noticed there 
are provisions for the management and the 
eflicient working of the companies so here pro- 
visions of like nature obtain. I he only matter 
deserving special mention is the power given 
to railway companies of acquiring lands even 
against the will of the owners lor the purpose 
of executing all works necessary for proper 
administration and maintenance of works. 
When the land is taken bj' Government for the 
purposes of a railway company the land vests 

(i) Trevor l\ailwav:> in Firitish India, Intro , p. 2. 
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absolutely in the Government free, frpm any 
right of way previously enjoyed by the public 
over such land, (i) Lands required by a 
railway company for accommodation works 
are lands required for the purposes of the 
railway. As to payment of compensation for 
damage caused by lawful exercise of the 
powers of compulsory acquisition a suit shall 
not lie to recover such compensation but in 
the case of dispute the amount thereof shall 
on application to the Collector, be determined 
and paid in accordance with the provisions of 
various sections mentioned in the statute. 

The railway companies as juristic persons 
have special rights and consequently special 
obligation not present in the case of ordinary 
legal persons. In some cases questions bearing 
on ultra vires arise, because the peculiarity of 
a juristic person is its limited legal capacity. 
Thus in Lalji Bhai Shamji and others v. The 
G. I. P. Railway Co., the question arose as to 
whether certain charges called the “ terminal ’ 
charges were within tlie authority given to the 
company by the incorporating act. The Court 
said “ The company base their right to levy 
the charges on their incorporating Acts 12 & 
13, Viet, C. 83, § 5 and on their agreement with 
the East India Company, dated 17th August 
1849, clause 8 ; on the subsequent contracts, 


(I) Taylor v. The Collector of Purnea, 14 Cal, 423. 
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agreements and arrangements from time to 
time made between the company and Govern- 
ment and in particular on Government resolu- 
tion No. 2052 of 1865 and the Bombay Govern- 
ment notification, dated 30th April 1868 

The only terminal charge sanctioned by 
Government was a charge sanctioned in 1865 
and then expressly defined as including collec- 
tion and delivery. The defendant compari}^ 
had since that date giv’^en up collecting and 
delivering but there had been no new scale of 
terminal charges submitted for sanction or 
sanctioned. It was consequently contended by 
the plaintiffs that the terminal charge now 
levied had never been sanctioned. A review 
of the proceedings leading to the sanction of 
1865 showed that Government had contem- 
plated the possible abandonment by the 
company of collection and delivery when it 
sanctioned the rate then fixed and that conse- 
quently it must be presumed that Government 
had left it to the defendant company to make 
such deductions in case of abandonment of this 
portion of their services as they should think 
proper which they had done.” (i) Thus you see 
that the test regarding ultra vires is applicable 
as would naturally be expected, to the case of 
railway Companies just like the ordinary 
trading Corporations. 


(i) I. L R. 16 Bom , p. 434. 
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Before taking up the fundamental question 
in connexion with Railway Companies, viz, 
their position as carriers in India it is necessary 
to note that the railways in India may be 
broadly put under four classes : — (i) Proprie- 
tory lines worked by guaranteed companies. 
(2) Proprietory lines worked by assisted com- 
panies. (3) State lines worked by guaranteed, 
assisted and other companies. (4) State lines 
worked by Government. These railways have 
their positions fixed by various contracts 
entered into in pursuance of statutory powers 
given to them. The details of these contracts 
need not delay us here. The only point that 
deserves special mention is that the , contract 
in the case of experimental lines generally 
contains provisions for the opening of the 
railway contemplated and for the safe carriage 
of passengers and goods. The condition for 
acquisition of lands are the same as in the 
case of permanently established railways. 

The fundamental topic in the present 
connexion is the one about the rights and 
duties of the railway companies as carriers in 
India. Tlie legal position brings out the 
special features of group-persons. The 
Rechtsfahiq Keit, you remember, would deter- 
mine the position of these bodies in a systema- 
tic classificatory scheme. Here we approach the 
borderland separating theory from practice in 
the legal domain. I must begin by observing 
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that the doctrine of common carriers is 
derived from the English common lavv'. One 
main object is to find out how far that 
doctrine has been modified by Indian decisions 
and enactments touching the railway com- 
panies. It appears from the case of Kuverji 
Tulsidass v. G. I. P. Railway Co., (i) that the 
question of the liability of railway companies 
as common carriers for loss or damage to 
goods, in the absence of special contract, where 
such loss or damage was occasioned not by the 
negligence or misconduct of the companies or 
their servants was, previously at any rate to 
the Indian Contract Act, left untouched by 
legislation, and if it had arisen before that 
Act, would necessarily liave been decided by 
the common law, which would have treated 
the common carrier as an insurer against, all 
risks, exc(i)t the act ol God or the King’s 
enemies.’ (i) This is tire opinion of the courts 
so far as the condition of facts before tfie 
Indian Contract Act is concerned, here an 
agreement is noticeable between the opinion of 
Bombay and that of the Calcutta Higli Courts. 
But the same <mnnot l)e said with regard to 
the effect of the Indian Contract Act on the 
rule about the common carriers as obtaining 
in tlie E iglisli coaimon law. Mr. Prevor lias 
analysed the Indian decisions on tire point 


(f ) I, L. R. 3 Bom., 1 16 . 
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and it is worth one’s while to follow the line 
of thought suggested by him. The first section 
of the Act tliat nothing in the Act shall effect 
the provisions of any Statute, Act or regulation 
not thereby expressly repealed, nor any usage 
or custom of trade, nor any incident of any 
contract not inconsistent with the provisions 
of the Act, §151 says “ In all cases of bail- 
ment, the bailee is bound to take as much 
care of the goods bailed to him as a man of 
ordinary prudence would, under similar circum- 
stances, take of his own goods of the same 
bulk, quality and value as the goods bailed.” 
According to § 152 the bailee in the absence 
of any special contract, is not responsible for 
the loss, destruction, or deterioration of the 
thing bailed, if he has taken the amount of 
care of it described in § 151. These sections 
were held by the Bombay High Court in the 
case already cited to apply to common carriers, 
in the place of the old common law rule as it 
obtained in England. As to the particulars of 
this rule I may refer you to Goodeve or any 
other well known authority on the law of 
bailment and carriers. The only point to be 
remembered, so far as our subject is concerned, 
is that the principle of liability is fixed by the 
same general conditions in the case of a group 
person as in the case of individual legal persons. 
You are made liable whenever it can be said 
tliat you have set the motive power free where- 
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by damage has been caused. The common 
law rule was based on this basic principle of 
liability. It remains to find out the trend ol 
Indian decisions modifying the English law. 
According to the Bombay Court the liability 
of insures to that of bailees under the Indian 
Contract Act, which makes no distinction in 
this respect between bailees for hire and gratui- 
tous bailees. But in Moothura Kant Shaw v. 
The Indian General Steam Navigation Co., the 
Calcutta Full Bench held that the common 
carriers were not relieved from their common 
land liability by the Indian Contract Act. 
Garth, C. J., said “ If the Bombay Court is right, 
any contract or usage of trade which is in- 
consistent with the general law laid down by 
the Contract Act is invalid. Now it seems to 
me impossible that this was intended. The 
Act only lays down certain general rules, 
which, in the absence of any special contract 
or usage to the contrary, are binding on 
contracting parties. But it could never have 
been intended to restrain free lilrerty of contract 
as between man and man, or to invalidate 
usages or customs which may prevail in any 
particular trade or business. These customs 
and usages have only the effect of introducing 
special terms into all contracts or dealings in 
any particular trade: their very "object is 
generally to modify or control the general 
law ; and the Contract Act, in my opinion, 
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could never have intended to invalidate all 
customs or usages which are not in accordance 
with the general rules which it enacts, or to 
prevent private persons from entering into 
contracts which are inconsistent with those 
rules.” Again Mitter, J., said among other 
things “ The rule of English law regulating 
the responsibility of a common carrier is not 
inconsistent with the provisions of the 152nd 
section or any other section of the Indian 
Contract Act. That rule consequently remains 
unaffected by tlie Contract Act as provided in 
its first section.” 

The Court then proceeded on to consider 
liow the question was affected by the § 10 of 
tlie Indian Ihailways Act, 1879. “ Tlie obliga- 

tion or responsibility,” it was remarked, 
“ imposed on a carrier by railway by the 
Indian Contract Act, i872, Sections 151, 161 in 
the Case of loss, destruction or deterioration 
of, or damage to properly. I liavc already 
quoted Section 151.. Section 161 says. “If 
by the fault of tlie bailee the goods are not 
returned, delivered or tendered at the proper 
time, he is responsible to the bailor for any 
loss, destruction, or deterioration c'f the goods 
from that time. Accoiding to Garth, C. J., 
from this section it c,innol be interred that 
the Indian Contract Act relieves all carriers 
in India from any common law liability 
be causCj he observ'es. “ In our opinion the 
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contract act was intended to leave the liability 
of common carriers as it was before the act was 
passed, the fact that the Railways Act several 
years afterwards alludes to sections 152 and 
161 as applying to carriers by railway, is not, 
we think, sufficient to justify us in giving to 
the Contract Act a construction which we dis- 
approve and which we believe to be contrary 
to its meaning. Fiesides, it is really difficult 
to say what the legislature did intend by 
sec. 10 of the Railways Act. Very possibly 
it may ha ve taken for granted that the view 
of the Bombay Court was right, or it may 
have supposed that carriers by railway were 
not common carriers.” 

Section 10 of the Railways Act of 1870 
was Considerd at length by Mitter, J., who 
observed that this section did not say that 
the provisions of sec. 151 of the Inuian Contract 
Act, 1872 should be the measure of the res- 
ponsibility of a carrier by railway. It simply 
provided that if lie intended to reduce his 
responsibility below that provided in see. 151 
of the Indian Contract Act, he should comjdy 
with the provisions of clauses (a) and (b) of 
section lo of the Indian Railways Act, 1879. 

The sec. lo does not declare what shall be 
the measure of his liability, but lays down 
the particular mode in which alone he can 
reduce it below a certain degree. The section 
in question does not say that in the absence 
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of Special contract referred to therein, that 
liability shall not be regulated by the rule of 
the English common law on the subject. 
Section lo of the Indian Railways Act, 1879 
is analogous to section 6 of the Indian Carriers 
Act, 1863 which by section 2 of the act does 
not apply to carriers by railways. The object 
of both sections is not to declare what shall 
be the carrier’s liability but to provide for the 
mode in which alone he can limit that liability 
whatever it may be according to the law in 
force.” (i) 

Thus you see that lliere is a divergence 
of opinion so far as the extent of liability 
under the Contract Act of a common carrier 
for goods is concerned. 't'ou must note, 
however, that the clifferem^e of opinion refers 
to the legal position of the carrier as a bailee. 
It should also be observed that the new Rail- 
way Act, namely, Act IX of 1S90, has 
sanctioned tlie view taken by the Bombay 
High Court, so far at least as railway 
administrations are concerned and lias laid 
down that the responsibility of a railway 
administration for the loss, destruction or 
deterioration of animals, or goods delivered 
to the administration to be carried by railway, 
shall, subject lo the other provisions of the 
act, be that of a bailee under secs. 151, 152 

(j) I. L, K. lu Cal. 166. quoted by Trevof on Indian Railway, 
page 62. 
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and 161 of the Indian Contract Act of 1872 ; 
and nothing in the common law of England 
or in the Carriers Act, 1865 regarding the 
responsibility of common carriers with respect 
to carriage of animals or goods is to affect 
the responsibility (as defined in this section), 
of a railway administration, the effect then 
of this section is plainly to cancel so far as 
the Railway administration in Indian is 
concerned, the English common law rule 
under which the common carriers are 
regarded as absolute insurers except in the 
case of damage caused by an act of God or 
by the king’s enemies. A carrier, however, it 
may he repeated, does not cease to be a 
carrier simply because his liability is reduced 
under certain circumstances. I may draw 
your attention in this, connection to the 
general rule mentioned in a previous lecture 
regarding tlie rechts jahigkeit, as Nenbuker 
has termed, of a group person. The funda- 
mental position of that person is unaltered 
although the orbit of his activity may be 
circumscribed if need arises. 

So far I have taken it for granted that 
the railway companies may be regarded as 
common carriers in India. Some doubt may be 
thrown on this assumption from the fact that 
nothing in the Carriers Act, 1865, was to apply 
to carriers by Railway. But the prohibition 
refers to the liability for loss or damage caused 
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under certain circumstances and is not 
intended to exclude the Railway Companies 
from the class of common carriers. In fact it 
was expressly laid down in Iswardas Golap 
Chand v. G. I. P. Railway Co., (I. L. R. 3 Bom. 
at p. IC9) that a carrier for the purposes of the 
Carriers Act, 1865 meant “ a person (including 
any assosciation or body of persons whether 
incorporated or not) other than Government 
engaged in the business of transporting for higher 
property from place to place, by land or inland 
navigation, for all persons indiscriminately.” 
Thus there can be no doubt that the assested 
railway companies as well as the guaranteed 
railway companies are common carriers in 
India. AVhether the railway administration of 
state railways are common carriers is a more 
diffic ult question. In the case of the Deputy 
Post- Master of Bariely re Earle (i), it was 
pointed out that the legislature expressly 
exempted the Government from tlie class of 
persons who might be called common carriers 
as understood in the Carriers /\ct, 1865. It was 
further observed that the intention of the 
legislature was to declare not only that the 
Government as a carrier should not be sidrject 
to the provisions of the Act, but it should not 
be regarded as a common carrier because the 
Act applied to all persons in India who fell 
within the defmiton. According to this view 


(i) 3 N. W., p, J95. 
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the Government, with reference to its carrying 
business should be regarded as an ordinary 
bailee for hire. On the other hand Garth, C. J., 
took a- different, view in the case of I. G. S. N. 
Coy. (2) already quoted. He said “it is 
certainly a very remarkable thing that in the 
definition of common carriers in the Carriers 
Act of 1865, the Government for some reason 
or other are excluded from that category. It 
is difficult to concieve why, if carriers by 
railway are ordinarily common carriers, the 
Government if they engage in that business 
are not to be subject to the same laws and 
liabilities as other carriers. If the Government 
engage in any trade for purposes of profit, there 
would seem no good reason why they should 
be exempt from duties and liabilities as against 
the public, by which private persons engaged 
in that trade are bound ; yet the exclusion of 
the Government from the definition of common 
carriers in the Carriers Act would seem to mean 
one of two things — either that they were not 
to be subject to the duties 01 liabilities of 
common carriers, or that being common carriers 
they are not to share in the benefit conferred 
by that Act. Considering the large share which 
the Government have now appropriated to 
themselves in the carrying trade and business 
of the country, it is certainly very desirable 
that their position, as against the public should 

(2) I. L. R. 10 Cal. 166. 

60 
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be statesfcwlorily defined.” Subsequent legis- 
lations have partially removed the doubts 
expressed by the different court as to the legal 
position of State Railways in India, e.g. The 
Act XIII of 1870 enacts that the Railway Act 
of 1854 shall apply to all railways now or 
hereafter belonging to Government, but worked 
by a railway company in the same manner as 
if such railways belonged to and had been 
opened by the company and that, subject to 
certain verbal modifications, the said Act shall 
apply to all railways now or hereafter worked 
by Government, in the same inanner as if such 
railways had been opened by a railway com- 
pany. Again the Act IX of 1890, includes 
under the head of railway administrations the 
Government as well as companies and applies 
to all railway administrations alike, subjecting 
them all to the same statutory obligation to 
give reasonable facilities for traffic without 
uutlu'j preference, and to the same statutory 
liability in respect of goods and animals 
entrusted to them for carriage. When the 
legislature wished to place the state railw'ays 
on a different footing, it inserted a special 
clause to that effect. Thus the Sec. 79 of the 
new A'‘f specificallv says tliat in the case of 
injuries to officers and soldiers 011 duty upon 1 
railway, the ]i;il)ility < f the (jovernment would 
imt he the same as that of other administrations. 
It is quite leasoiiable then to infer from these 
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Statutory provisions that the duties arid liabi- 
lities of Government as a carrier by rail are 
except when specially limited by legislation 
are the same as those of private railway com- 
panies. The Government holds itself out “to 
carry for the public, it is a common carrier, 
and subject to the rules of the common law 
affecting carriers in India.” 

The positions of Indian carries by railway 
is determined in general by the English common 
law rule. The onlv modification is that due 
to special legislation affecting the Indian rail- 
ways in certain particulars. To illustrate the 
rights and duties of Indian railways as carriers 
some of the English decisions may be considered 
with advantage, because the Indian law on 
the subject is more or less modelled on the 
English originals. 

The first topic in this connection is 
concerned with the liability of a company 
receiving goods for carriage beyond its own 
line. Ill Willey West Cornwall Railway 
Company ( 2 H. & N. 703) it was observed that 
when a company receives goods to be carried 
to a station lieyond their own line, primd facte, 
they contract to carry them to that place, 
eventhough, part of the carriage should be by 
water and according to Muschamp v. Lanc- 
ceshire and Preston Reul. Co. (8 M. & W. 421), 
and Bristol and Exeter Railway v. Collin (7 H. 
L. C. 194), they only can be sued by theowner^) 
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if the goods are lost on the line of a second 
company ynless by the special terms of the 
contract, the first company are expressly exone- 
rated from liability beyond the limits of their 

railways. In India, however, the statute has 
introduced a modified rule by all owing alterna- 
tive actions against one or other of the com- 
panies. (Sec. 80, Indian Railways Act, 1890). 

If by agreement the traffic upon two lines 
is carried on for the joint benefit of the two 
companies, so that their joint principals if not 
parteners, either may be sued. English decisions 
have gone to the limit of making the second 
company liable when a through ticket was 
taken although the second company had not 
issued it. The fact that the latter had received 
passengers luggage into their van and had 
carried it negligently was regarded as sufficient 
for making, it responsible for the loss to the 
passenger., So early as 1S85, Smoth, J., remarked 
in, White, S. E. Railway Co. (i). That the 
law in such cases had been pretty well settled 
If a party booked goods through, by one com- 
pany for a journey going over more than one 
line of railway, he might in case of damage 
to the goods of any part of the journey, sue 
that company and he might also sue the other, 
if the damage occurred upon, their line and by 
their negligence but not otherwise. 


<i) Times L. R. 319. 
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The Sec. 80 of Indian Act has, in essence, 
recognized this principle. It enacts that “ not- 
withstanding anything in any agreement pur- 
porting to limit the liability of a railway 
administration with respect to traffic while on 
the railway of another administration, a suit 
for compensation for loss of the life of, or 
personal injury to a passenger, or for loss, 
destruction or deterioration of animals or 
goods, where the passenger was or the animals 
or goods were, booked through over the rail- 
ways of two or more railway administrations, 
may be brought either against the railway 
administration from which the passenger ob- 
tained his pass or purchased his ticket or to 
which the animals or goods were delivered by 
the con signor thereof, as the case may be, or 
against the railway administration on whose 
railway the loss, injury, destructioa, or deterio- 
ration occurred.” 

A question may naturally be asked in this 
connection. Is the carrier liable for natural 
deterioration or inherent vice ? According to 
the common law when goods are in the carrier’s 
custody, he is responsible for every injury 
sustained by them occasioned by any means 
whatever, except only the act of God or the 
king’s enemies subject to the additional quali- 
fication that he is not responsible for. damage 
occasioned by natural causes or inherent vice. 
For example if oranges or other fruits are 
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damaged through decomposition setting in or 
liquids are diminished in quantity through 
evaporation or through leakage due to careless 
packing, the loss in such cases falls on the 
consignee. This common sense principle of 
liability obtains in their country as well as 
in England. 

It is not necessary to go into further details 
regarding the position of railways in India. 
The Indian legislature has adopted with neces- 
sary modifications the English law of carriers 
and consequently the details of railway law 
are nothing but amplifications of the law of 
common carriers. So far as our subject is 
concerned, the only (joint of contrac t between 
tlie law of carriers and the law of corporations 
as exemplified by the railway companies is that 
the variation in the character of railways as 
juristic persons depends on their position in 
India. In other words the privileges, rights, 
duties and liabilities vary according as the rail- 
way is a state Railway or a guarnteed Tailway 
or a private railway. As to the other characteri- 
stics of trade in(::or()orations there is a funda- 
mental similarity between a railway ' omijaiiv 
and a business company or a mining assoscia 
tion. The rules about the creation, existence, 
dissolution, are the same here as in the c'ases 
of companies already discussed. All that can be 
asserted with regard to private companies may, 
inutaiis mutandis, he predicated about the 
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railways. It is therefore, unnecessary to repeat 
what has already been stated as to ultra vires 
and the doctrine of representative action. A 
railway company is a group person and conse- 
quently the marks that constitute such an 
entity must be present in it. The instances of 
special liability quoted above serve to establish 
the basic unity that underlies all species of 
corporations. 

Let us now pass on to foreign companies. 
The topic that presents itself at the very start 
is tlie doctrine of status so far as foreign 
companies are ( oncerned. A company is foreign, 
as opposed to domestic is one which owes its 
existence to the laws of another slate, Govern- 
ment or country. It has already been observed 
in a previous lecture tliat corporations having 
the same name and powers and under the 
management of the same directors and officers 
and with a comiiDn stock and tlie same stock 
holders may be created by or under the laws 
of several states. A common example is fur- 
nished by the railway companies in America. 
In such a case there is in the contemplation 
of law not one corporation governed by 
the laws of all the states but a separate 
and distinct corporation in each state. Thus 
the question of domicile determining the 
status of Individual corporations naturally 
arises In sucli intances. Sometimes in order to 
avpid complications companies trading in one 
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country are incorporated in another country 
wjiere the, majority of share-holders reside, p.g., 
The Calcutta, Electric Supply Corporation 
limited is incorporated under the British act in 
England. But more frequently foreign compa- 
nies present complicated questions of private 
international law. The first and foremost of 
these is the one connected with status. Accord- 
ing to Savigny “ The indiNOdual man clearly 
carries with him his claim to civil capacity 
in his corporeal appearance. By this appearance 
every one else knows that he has to respect the 
personal right of such a being, and every Judge 
that he has to preserve them ” (i) or as Fiore has 
put it “ Man considered as a member of a human 
race has an individuality of his own, sphere of 
action which includes all part of the globe, a 
legal capacity belonging to him by reason of 
his very existence and independent of that 
which he has as the citizen of some state.’' (2) 
A natural person having a natural body can 
pass from state to state and be recognized as a 
legal person in different states. Can this 
principle be extended so as to include juristic 
persons ? The doctrine of status as applied to 
foreign corporations, answers this question in 
the affirmative. It must, however, be observed 
that in the abstract the question regarding the 

(i> Savegny, Sec. 8p quoted Young, Foreign Companies and other 
CorpOration, p. 22. 

(2) Fiore-^Diritto Inter. Cod. No. 317. 
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status of a corporation is meaningless. It must 
always be considered with reference to some 
positive law. The importance of this remark 
is borne out by the fact that the attempts 
made by several jurists to find out reasonable 
answers to the abstract questions has always 
ended in failure. The only practical solution 
is the one obtained through a process of 
classifimtion having a direct reference to one 
or other of the legislative systems of civilized 
countries. At one time a foreign juristic person 
was not given a personal status in most of the 
countries. That was when restrictive systems 
prevailed. The famous Belgian Jurist Laurent 
was a great supporter of the restrictive system. 
He writes — “ Before deciding in absolute terms 
that corporations have the same rights abroad 
as individuals, it is necessary to consider if 
they exist outside the limits of the territory 
where they have been created. It seems evident 
to us, however, that they do not : a result which 
follows from the very nature of incorporation. 
The legislature alone has power to create 
a juristic person. Its power, however, ceases at 
the limits of the territory of the nation which 
has delegated to it legislative power ; beyond 
these limits it exercises no authority ; therefore 
the corporations which have no existence except 
by its will do not exist in any place where that 
will is without force and without effect. The 

corporation has its existence from the law and 

* 

6 
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the law can recognize it within the limits of the 
territory over which it exercises dominion ; the 
legislature cannot, if it would, give it a universal 
existence and the fiction implies the recognition 
of the legislature. In order that there might 
be a universal fiction, there would have to be 
a universal legislature. A universal fiction 
created by local legislature is an Impossibility ; 
therefore to speak of juristic persons as exist- 
ing everywhere and exercising their rights 
everywhere is a heresy.” (1) The French coiir 
de cassation has adopted in substance the view 
propounded by the Belgian Jurists. Accord- 
ing to the French law a joint-stock company 
is a person by a fiction of law and therefore 
derives its authority from some formal source 
in a country. It follows as a matter of course 
that a foreign company Iiowever legally estab- 
lished in one country cannot be recognized in 
France unless it has prescribed its existence in 
accordance with the rules of the French law. 
The United States at one time accepted a 
similar doctrine. Marshall, C. J., remarked in 
an American case. “ It is very true that a 
company can have no legal existence out of 
the boundaries of the sovereignty b^'^ which it 
li cr..ated. It exis .1 only in ilic contemplation 
oi lav/ and by iorce of the law and wi ere 
that law ceases to operate and i.s no longer 

(n Laurent Droit Civil International, Vol. IV, Sec. 1 19 iiuoted 
Young, Loc> at,, p. 25, 
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obligatory, a company can have no existence. 
It must dwell in the place of its creation and 
cannot migrate to another sovereignty.” (i) 

The view taken by the modern international 
law is however tending to an opposite direction. 
The status of a foreign juristic person is 
determined in this view according to the 
principles derived from the theory of comity. 
Out of comity is fashioned for the foreign 
companies a right of recognition based upon 
implied consent. Unless the state has made 
it plain in its legislation that the recognition 
of foreign juristic persons or of some particular 
class of them, is contrary to its policy or interest, 
the laws of the state of origin of foreign juristic 
persons which relate to their creation are to be 
treated as the objects of comity as much as 
any other laws of that state. So the personality 
of a foreign company needs no express recogni- 
tion. In The people of State of New York v. 
Earl already referred to it was observed “ where 
a state does not forbid, or its public policy, 
as evidenced by its statutes is not infringed, 
a foreign corporation may transact business 
within its boundaries and be entitled to the 
protection of its law. But this right is still 
founded upon consent which is implied from 
comity and absence of prohibition. ”(2) 


(i) Youngs Loc. Cit ^ page 26. 
(*) Young, loc, cit.^ p. 43, 
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It must however be observed that as 
comity is not compulsion, a foreign corporation 
has no absolute right of recognition in other 
states, but it depends for such recognition on 
their assent and consequently such assent is 
granted upon such terms and conditions as 
those states may think proper to impose. It 
may naturally be asked in what sense then can 
it be said that a foreign corporation is capable 
of being recognized by another law(?y The 
answer to this question is supplied by the 
observation that the word recognition which 
implies the pre-existence of some objective 
reality is meaningless as applied to fictitious 
personality. It will not do therefore to folio v 
the fiction tlieory and the connected doctrine 
incorporated in what is called the restrictive 
system of law. When a group apparently cons- 
tituting a single commercial company carries 
on business in several states there are as many 
juristic persons as there are states. Since all 
the various juristic persons may be and prob- 
ably will be, precisely alike the distinction 
between recognition and recreation is futile. 
In practice therefore the modern international 
law frequently deals with foreign companies 
as legal entities invested with rights and duties 
that turn them into juristic persons. 

As regards the legal capacity ,of foreign 
companies the principle of private international 
law is that they have the rights of entering 
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into contracts as governed by the international 
arrangement between states concerned and 
that the law of comity does not require a 
state to recognize and enforce contracts made 
within the state by a foreign company when to 
do so would be contrary to the laws or public 
policy of the state. Again the law of comity 
does not allow one state to create and send 
forth corporations into other states to do 
business there when the state creating them 
will not allow them to do business within its 
own boundaries. Thus in an American case 
where a corporation was created by the laws 
of Pennsylvania and its charter provided that 
it might do business anywhere except in the 
state of Pennsylvania it was held by the court 
that it could not do business in the state where 
the court was situate.(i) Moreover the comity 
between states does not require the courts of a 
state to recognize as valid a corporation formed 
by its citizens in another state, either in 
evasion or fraud of its own laws or in fraud of 
the laws of the other state. Whether a fraud 
upon the laws of the other state has been 
committed depends, however, on circumstances 
attending the establishment of a corporation. 

An important question that arises in 
connection with contracts by a foreign Com- 
pany is that of vested rights. If a state has 


(i) Land Grant Railway^ tVc., v, Coffey, &c,, 6 Kan. 245, 
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permitted a foreign Company to make con- 
tracts or acquire property within its limits a 
statute subsequently enacted cannot impair 
its right to enforce such contracts or deprive 
it of its right to the property. Thus it was 
held that compliance by a Corporation with a 
statute requiring foreign Corporations to file 
an irrevocable power of Attorney authorizing 
the Secretary of States to accept service of 
process for it, did not create a contract between 
the Corporation and the state so as to render 
void, as impairing the obligation of contracts, 
a subsequent statute making the Corporation 
amenable to process by service on other agents 
than the one so appointed. The rationale of 
the decision was that although a statute could 
not take away a vested right yet the granting 
of a mere license to a foreign Corporation by 
a state, did not create a contract between the 
state and the Corporation so as to prevent 
subsequent legislation revoking the license or 
imposing new conditions, (i) 

There are certain restrictions and limita- 
tions of charter and of general laws of domicile 
with reference to foreign Corporations. A 
Corporation cannot properly exercise in 
another stale or country any powers which are 
not conferred upon it either expressly or 
impliedly by its charter. As a general rule it 
is also subject to general legislation of the 


(i) American Building, &c., v. Rianbglt 48 Neb. 434. 
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state of its creation. Chief Justice Waite re- 
marked “ wherever a Corporation goes for 
business it carries its charter as that is the law 
of its existence, and the charter is the same 
abroad that it is at home. Whatever disabili- 
ties are placed upon the Corporation at home 
it retains abroad, and whatever legislative 
control it is subjected to at home must be 
recognized and submitted to by those who 
deal with it elsewhere.” (i) 

As regards English law it should be re- 
membered that in general it never gives us as 
positive law an abstract principle of juris- 
prudence. The Courts act indeed upon such 
principles and base their decisions upon them, 
but it is the rule that a certain course of action 
is to be adopted in certain circumstances that 
is positive law ; not the principle from which 
tliat rule is deduced. Young remarks “ except 
in rare instances in which the principle is 
confirmed by a statute there is and can be no 
authority for the general principle as distin- 
guished from the practice in particular 
cases.” (2) Hence the principle of English law 
about foreign Corporations must be extracted 
from the decided cases. I shall take up some 
of them in order to explain tire position of 
foreign Companies in English law so as to 


(1) Canada Southern Railway, Co., r. Gebhard, 109 U. S. 527. 

(2) Y oiing, loc, cit,y p. 169 
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find out the fundamental principles that may 
be applicable to Indian conditions. 

The first point to notice is that foreign 
Corporations have status as persons in England 
and the law of England recognizes them. The 
leading English case upon the subject is a very 
old one ; it was decided by the King’s Bench 
at the instance of the Dutch West India Com- 
pany. The Company sued in the King’s 
Bench for money borrowed by the defendant 
at Amsterdam. At the trial at Nisi Prius they 
were made to give in evidence the instruments 
whereby, by the law of Holland they were 
effectually created a Corporation there : and 
had judgment, the jury finding that the 
plaintiffs were the Company who had lent the 
money. It was reserved for discussion, (i) 
whether the articles of debt in question rould 
be sued in England, (2). Whether this was a 
good name for the Company to sue by but on 
a motion to set aside the verdict in the 
Common Pleas the Court were all of opinion 
for the Company on both points. On error 
this judgment was affirmed in the King’s 
Bench and in Parliament, (i) Before Parlia- 
ment it was argued that the law of England 
did not take any notice of any foreign Corpora- 
tion and that a foreign Corporation could not 
in their corporate name and capacity maintain 
an action at common law in England. But 
it was decided that such a proposition was 
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not tenable. Hence this case is an authority 
for the statement that a foreign Corporation 
can appear in its corporate character before 
the English Courts and be regarded as a person 
by the laws of England, (i) It may be men- 
tioned as strengthening this thesis that foreign 
Corporations have status as persons in England 
by virtue of conventions made with France, 
Belgium, Italy, Germany, Spain, Greece, Tunis, 
Austria and Russia for the mutual admission 
of Commercial Associations to civil rights. 
Prof. Dicey says with regard to the right of 
a foreign judicial person to enjoy its personal 
law that “ any right which has been duly 
acquired under the law of any civilized country 
is recognized and in general enforced by 
English Courts.” (2) Mr. Foote is perhaps the 
only English authority who seems to have 
adopted a contrary view. According to him 
inspite of Henriques v. General Privileged 
Dutch Company “ the Courts of all countries are 
open primd facie to natural persons and no 
others.” (3) But tlie greatest English authority 
on all questions arising in International Law, 
Prof. Westlake — maintains consistently with 
the view of the English Court ” that in deal- 
ings with others (an artificial person) stands 
on the footing of natural persons domiciled 

(0 2 Raymond, *532, quoted by Young, loc. cif., p. 170. 

(2) Dicey — Conflict of Laws, Rule 126, General Principle i. 

(3) Private International Law, 3rd Edition, p. 126. 

62 
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abroad,” (i) It seems therefore that according 
to the majority of English jurists a foreign 
Corporation possesses status and capacity in 
English law. 

Some other propositions that have been 
definitely laid down by the English Courts 
may be shortly stated as follows : — ( 1 ) A 
foreign Corporation can sue and otherwise 
initiate legal proceeding in English Courts. 
This, however, is a corollary immediately 
deducible from the principle explained just now 
for legal personality is nothing other than the 
capacity of being a subject of legal rights and 
duties. Hence once personality is recognized 
it follows as a matter of course that the person 
can sue or be sued in the court of the country 
where such personality has been recognized 
(2). Of course the court may ask for security 
when a foreign company is suing as a juristic 
person. Thus Pollock, C. B., said, in the 
Kilkenny and G. S. & W. Railway C'^. v. 
Fielder, “persons out of the jurisdiction 
whether individuals or corporation suing in 
the courts here must give security for costs 
unless they have real property in this couutry 
or at least property of a permanent nature, for 
personal property is insufficient.” (3). (II) A 
foreign Corporation which itself carries on 

(1) Westlake, p. 358. 

(2) Yoiing, loc, cit,y p. 173 

<3) (*850 < 5 , Ex. Sf at page 84. 
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business here (e.g., in England) at a place of 
business is subject to the jurisdiction of the 
court in personam. The authority for this 
statement is Carron Iron Co, v. Mac Laren (i) 
where Lord St. Leonards definitely laid down 
his proposition. It was later on confirmed 
by the case of Duder v. Amsterdams a Trustees 
Kantoor fa). In this case Byrne, J., said “If 
the defendants are resident in England, no 
doubt the plaintiffs are entitled to enforce the 
prior equitable charge against them.” (3) A 
foreign corporation like a foreign natural 
person is subject to the Lex fori in matters of 
procedure in English courts. Thus it was 
held in Barber v. Mexican Land and coloniza- 
tion Company, Ltd., that an American Court 
had no power to authorize an individual to 
bring an action in an English Court in the 
name of an American Company, since no 
foreign court can alter the procedure or practice 
of the English Court, (III), (IV). A foreign 
Corporation can perform its functions in 
England without restrictions or the necessity 
for previous authorization except as expressly 
limited by statute. The statutes referred to 
are the Assurance Companies Act, 1909 and 
the Companies Consolidation Act, 1908 which 
have been already noticed at the beginning of 

(0 (185s) s, H. L. C. 416. 

(2) (1902) 2, Ch. p. 132. 

(3) 48 w. R., p. 23<5. 
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the present lecture (V) The status and 
capacities of a foreign corporation would 
probably be regulated by the English personal 
law in England. There is no decision on this 
principle but it seems to have been tacitly 
assumed in a majority of cases. I may refer 
you to Young’s Foreign Companies for a 
detailed discussion of this topic. (Vf) Wliether 
a foreign association or other body possesses 
personal status or not must be determined by 
the law of the country whence it came. This 
rule has some exceptions. In a famous case 
the personal status of a body was not recog- 
nized by the English Court although according 
to the law of the country of its origin it 
undoubtedly possessed a personal status. The 
case is that of Bullock v. Caird. Here the 
defendant pleaded in an action for breach of 
an agreement that the agreement was made 
with a firm domiciled in Scotland of which he 
was a member ; that by the law of Scotland 
the firm was a person distinct from its members 
and capable of being sued and of suing, of 
holding property and of being a debtor and 
creditor and that judgment against the firm 
was a condition precedent to individual 
liability. On demurrer it was held by the 
court that these were matters of procedure 
only, which must be governed by the lex fori. 
Blackburn, J., remarked that it was quite clear 
that the firm was not a corporation. Some, 
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however, think that this decision is wrong 
because a great number of similar cases took 
up a different and a more rational view. (VII) 
The law of the country in which a corporation 
is domestic determines (a) the constitution of 
a foreign company (b) the legal relations of 
its members inter se and towards the corpora- 
tion (c) their liabilities towards third parties. 
These rules have been well established by 
various decisions and dicta of the judges. The 
authorities are so well known that it is not 
necessary to take them up in detail. (VIII) A 
corporation resides wherever it carries on 
business at an office or other places of business. 
The principal residence is at that place at 
which the principal centre of its administrative 
business is situated. This rule, as you have 
no doubt noticed applies to domestic as well 
as to foreign corporations. The Indian Com- 
panies Act, 1S82 has adopted a similar criterion 
as to residence. The question is of importance 
in connection with the registration of a 
company because residence determines the 
place of registration. In Attorney- General 
V. Alexander it was held that the Imperial 
Ottoman Bank A Turkish Company was not 
resident within the United Kingdom because 
their London business was a mere branch 
and not the chief seat of carrying on the 
business of the bank. Kelly, C. B,,said “ if it is 
resident anywhere it is resident at Constatinople 
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where alone it has its seat under the express 
terms of its charter. ”(0 In the Cesena Sulphur 
Company, Ltd. v. Nicholson and The Calcutta 
Jute Mills Company, Ltd. v. Nicholson the 
subject under consideration was fully discussed. 
It was held in the latter case that the Appellant 
Companies which were registered under the 
Company Acts to work mines in Italy and to 
manufacture jute in Bengal respectiv’^ely were 
resident within the United Kingdom because 
as Kelly, C. B., observed “ whether there may 
or may not be more than one place at which 
the same Joint Stock Company might reside 
‘was a different question, but a joint stock 
company resides where its place of incorpo- 
ration is, where the meetings of the whole 
company are held — or of those who represent it, 
and where its governing body meets in bodily 
presence for the purposes of the company and 
exercises its powers. The Great Western Rail- 
way Co. resides at Paddington and the London 
and North-Western Railway Co., resides at 
Euston, because there is the principal seat of 
business of the company, there the directors 
meet and exercise their powers, there the books 
are kept and from there the great lines emanate.” 
And Huddleston, B., remarked “ the use of the 
word residence is founded upon the habits of 
a natural man and is therefore inapplicable 
■o the artificial and legal person whom we 


(i) (1874) L. R. JO Ex., p. 20. 
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call a corporation. But for the purpose of 
giving effect to the words of the legislature 
an artificial residence must be assigned to this 
artificial person and one formed on the analogy 
of natural persons. There is not much difficulty 
in defining the residence of a natural person. 
It is where he sleeps and lives — therefore when 
you deal with a trading company it means the 
place, not where the form or shadow of busi- 
ness, but where the real trade and business is 
carried on. There is a German expression 
applicable to it which is well-known to foreign 
jurists, “ Der Mittelpunkt der Geschafte ; ” and 
the F'rcncli term is “ le centre de I’entreprise ; ” 
the central point of the business. The Attorney- 
General cited a proposition to whicli I cannot 
assent. He suggested that the registration of 
a company was conclusive of its residence, that 
if a company was registered in England it 
must be held to reside in I'ingland. Registration 
like the birth of an individual is a fact, which 
must be taken into consideration in determin- 
ing the question of residence. It may be a 
strong circumstance, but it is only a circum- 
stance. It would be idle to say that in the 
case of an individual the birth was conclusive 
of residence. So drawing an analogy between 
a natural and artificial person you may say 
that in the case of a corporation the place of 
its registration is the place of its birth and is 
a fact to be considered with all others. If you 
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find that a company which is registered in a 
particular country acts in that country, has its 
office and receives dividends in that country 
you may say that those facts coupled with the 
registration lead you to the conclusion that its 
residence is in that country .... the artificial 
residence which must be assigned to tlie arti- 
ficial person called a company is the place 
where the real business is carried on.”(i) In a 
more recent case the principle of this decision 
has been fully confirmed. (2) It is now 
practically settled that in the absence of 
direct evidence the place wiiere the centre of 
administrative business lies is the place of 
residence. (IX) The domicile and nationality 
of a corporation is to be determined by reference 
to the rules regarding certain special duties 
and privileges such as those of allegiance which, 
however, are mainly political rather than juri- 
dical. And sometimes it has even been doubted 
as to whetlier a corporation is capable of 
enjoying these special privileges. In Nabab 
of Arcot V. The East India Company it was 
said by Lord Thurlow “ a fictitious body of 
subjects formed by a charter is as mere a subject 
as natural bodies in a state of subjection to 
the sovereign authority of the country. There- 
fore they are pure subjects, to all intents and 
purposes whatsoever.” From this it has been 

(0 (1876), 1 Ex. D., p. 428. 

(2) Gocrz and Company ». Bell (1904), 2 K. p. 136, 
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inferred that a corporation may have all the 
rights and duties peculiar to an artificial body 
but it cannot be said to possess all the rights 
duties and privileges of a natural subject, (i) 

The English law has not concerned itself 
to lay down any express rules regarding the 
nationality of a Corporation. The only sense 
in which a Corporation can rightly be said to 
be English is if it is subject to English law as 
regards its internal constitution and relations 
of members intev se. In other words if it is 
subject to the English law of persons. All 
other corporations are foreign corporations. 
The question of nationality is, however, of 
fundamental importance because it is this that 
determines whether in a given case the English 
legislative rule or the principle of international 
country is applicable. In the A. G. v. The 
Jewish Colonisation Association one finds 
some authority for the proposition that the 
nationality of a Corporation is determined not 
by the place where the centre of administrative 
business lies but by the place at which it is 
registered. Tiiere a foreigner domiciled in 
Austria gave certain securities to a Company 
registered under the English Company Acts in 
trust after his death for the purpose of emi- 
grating Russian Jews. The business of the 
Company was transacted in accordance with 


(i) (1791), 3 Bro, C. C., \>. 303. See abo Young, loc', cit,^ p 204. 
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its articles of association by a council which 
met'at the principal office of the Company 
which was in Paris. But the general meetings 
of the Company at which formal business only 
was transacted, were held at the registered 
office of the Company in London. On the 
death of the donor it was held that the Com- 
pany was an English Company, that recourse 
was necessary to English law to enforce the 

trust It was argued that the domicile 

of the Company was French but it was said in 
the Court below by Ridley, J., “ on that vnew 
the domicile could be changed by a mere 
resolution to hold the meetings elsewhere and 
that does not seem reasonable and by Darling, 
•T., “ I come to the conclusion that the Jewish 
Colonisation Association is domiciled in 
England.” Their judgments were confirmed 
by the Court of Appeal. It was there said by 
Smith, M. R., “ that it is an English Company, 
I do not doubt, subject to English law, and the 
fact that there was a council of administration 
which carried on the business of tlie c ompany 
outside of England does not render the coni- 
p. ny any less an English company subject to 
English law.” And by Sterling, L. J., “ Being 
an English company it is necessarily under 
the jurisdiction of the English Courts, and 
while it may acquire a foreign residence and 
domicile so as to be capable of being sued in a 
foreign country it must I apprehend be capable 
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as long as it exists of being sued in the country 
of its origin.” 

There are certain statutory regulations 
affecling foreign companies. But as those are 
of purely territorial interest and are not 
capable of amplification it is not necessary for 
bur purposes to discuss them. These Statutes 
are mainly English and have not yet entered 
India in any shape. So it is not possible to 
draw a general inference from them so that it 
may be applicable to Indian conditions. 

The trading corporations therefore ad- 
mirably illustrate the fundamental conceptions 
underlying the theory of juristic personality. 
It is true that in England as well as in India 
practice has overridden theory yet it must be 
admitted that a unifying principle is deducible 
so as to build up the apparently discrepant 
practical rules into a solidary system with the 
help of that cementing principle. The subject 
of the next lecture will make this clearer. Let 
us therefore pass on to the Municipal Corpora- 
tions. 



NOTES 


ON 

LECTURE IX. 

1. For a general survey of the topic dealt with in this lecture 
ammler— Theorie der Rechtswissenschaft may be consulted, 
le personality of a corporation has been the topic of controversy 
th all the latest contin"*ntd jurists. Stammler gives a realistic 
eory and points out the tendency of modern law towards 
irsonification of juristic bodies. 

2. A comprehensive review of the juristic nature of 
>mpanies is given by Gierke in Deutsches Privatrecht Vol. I, 
I. 479 — 556. The discussion turns upon the juristic reality of 
jroup person, 'fhe leit motif is in Maitland's formula n indivi- 
als grouped together give birth to an (n -f i) th person." The 
:roductory line “ The general concept of a corporation coincides 
th that of Roman U niversitas shows that Gierke is fully alive 

the reality of corporate personality." 

3. The Indian law regarding companies has not been funda- 
jntally changed by the Indian Companies Act (Act VII of 1913)* 
lere have been some changes in detail. The spirit of the 
mpany law is English and the theoretical pirt may well be 
istrated by the European law. A useful comparative study of 
mpanies is that by Marinesco — Societes anonymes, &c., Paris 
89, H. Staub Kommentar zum Handelgesetzbuch, (1900) is very 
eful. 
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Municipal Corporations. 

Municipcilities are local institutions that 
have been introduced into India from outside. 
To follow the development of the municipalities 
into juristic persons requires some knowledge 
of their origin in European countries. We 
shall shortly take up the legal side of this 
subject, historically considered, before entering 
into discussions regarding the characteristics 
of Indian municipalities. Kemble remarks 
that the organisation of Municipia and Military 
stations in Roman provinces was duplicated in 
Britain. The Antiquarian aspect of the 
question need not detain us here, all that is 
required in elucidation of the legal problems 
connected with municipalities would be sup- 
plied by considerations regarding the external 
growth of towns in Britain. 

The actual transfer of powers from a feudal 
seigneur, whether king, noble, bishop or abbot, 
to a body of his vassals, or the confirmation by 
him in them of powers already assumed or 
retained in the form of local customs, was usu- 
ally evidenced by the delivery of a written ins- 
trument a charter, in return for the payment of 
a sum of money or the -rendition of some other 
consideration. 
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The powers, the franchises or liberties of 
Ihe towns fall under the following heads (i) 
The firma burgi ; (2) Tenurial privileges ; (3) 
Mercantile privileges; (4) Municipal Courts 
After the growth of the external side the 
internal aspect of the towns was considerably 
changed. The noticeable features in the latter 
respect were the town constitution, the town 
legislation, and taxation: Much of this is 
subject matter for constitutional history and 
does not concern us here. The only portion of 
legal interest is connected with the decay of 
corporate town life and exertion of the legis- 
lature to transfer the actual work of government 
from the absolescent 'corporations to country 
authorities, justic'es of the peace, parish autho- 
rities, commissions and boards. Throughout 
the complex march of the legislature one fact 
is noticeable, viz., the attempt to supply a test 
fertile corporate character of local institutions. 
Whenever it was asserted that a town existed 
as a juristic person a charter of incorporation 
was demanded as an evidientiary document. 
Thus in. the middle of the 15th Century the 
Court of Common pleas held that the grant of a 
charter of incorporation must be implied to every 
town then in existence. In the 16th Century 
a select body personifies the burgesses. The per- 
sonality of a borough was then definitely recog- 
nized. A select body of .men acted for the town. 
That select body became a close corporation. 



LECTURE X. 503 

From the reign of Henry VIII to the Revolu- 
tion many of the older charters were modified and 
new ones granted to perpetuate and make even 
closer the close type of the town corporation ; 
during the i8th Century and specially in the 
reign of George III extending into the iglh — 
there was no improvement. “There is little 
reason to doubt that the form given to the 
governing classes as well as the limitation of 
the burgurship, during this period was adopted 
for the pur()ose of influencing the c.hoice, 01 
nomination of members of Parliament. By 
the Reform Act of 1832 fifty six of the 
nomination or rotten boroughs were denuded 
of the power to return members, thirty boroughs 
were deprived of one member each and two 
of two members ; sixty four seats were distri- 
buted among other town populations, and the 
country representation was increased by sixty- 
five seals. ”(t) 

In 1835 tlie Commissioners of Municipal 
Cr)rporal ions in England and Wales found 246 
Municipal Corporations in England and Wales, 
1 liese c onsisted cf a Mayor, Alderman and Com- 
mon Council, collect ively known as the town 
Council. In the cTommunity was a body of free- 
men admitted to tlie franchise by vote of the 
close c'orporation. With few exceptions the 
corporations were making nc:» effort to provide 


(i) Drvis loc-c'if., [>. 124. 
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efficient local government. They existed quite 
independently of the communities in which 
they were placed. The business of the corpora- 
tion was transacted in secrecy. Tlie choice of 
incompetent town officers resulted in careless 
performance of municipal duties. To remedy 
these defects the Commissioners recommended 
the enactment of tlie Municipal Corporations 
Act of 1835 providing “that so much of all 
laws, statutes, and usages and so much of all 
royal and other charters, grants and letters 
patent in force relating to the several boroughs 
or to the inhabitants thereof, or the several 
bodies corporate as are inconsistent with or con- 
trary to the provisions of this Act, be repealed 
and annulled. "(i) Another important effect of 
this Act was that all the boroughs assumed a 
uniform corporate structure and came to be 
designated collectively through the Mayor 
Aldermen and burgesses of the town. Local 
self government was effectually restored and 
when municipalities of England came to be 
reduced to harmony with the wider national 
government of England they were permitted 
to retain in most of the features the form that 
they had acquired during their development. 
The subsequent Acts liave effected much alter- 
ation in the constitution and government of 
municipal boroughs. The Municipal Corpora- 
tions Act of 1882 may be taken as a typical 


(i) Davis p. 127, 
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statute defining the characteristics and legal 
position of Municipal Corporations. 

According to this Act the legal entity 
known as the Municipal Corporation of a 
borough shall bear the name of the Mayor 
Aldermen and burgesses of the borough or in 
the case of a city the Mayor, Aldermen and 
citizens of the city. In all actions and prosecu- 
tions and in all deeds and agreements the name 
of the corporation as here given should be used. 
Certain rules have been laid down in the Act 
for the constitution of the Council of a borough 
and the Councillors are required to have certain 
qualifications. There are other details with 
regard to the management of municipal business, 
conduct of elections and various other provisions 
for borough rates and borough civil courts. It 
is not necessary to take up these in detail as 
the Indian Municipal Acts do not agree except 
in general features with these particular rules 
of English law. But I have shortly mentioned 
the English rules because thev are the models 

o ^ 

for the Indian laws on more or less cognate 
matters. Fora general discussion of the law of 
municipalities as illustrating the nature of 
juristic personality some concrete examples 
from the Indian Acts would be all that is 
required. The Bengal Municipal Act may be 
taken as a type of all Indian Municipal Acts. 

With regard to the creation of municipal- 
ities the remarks of the Hon’ble Mr. Bourdillon 
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are worth noticing. “ § § 4 & 5 of the bill deal 
with a question of considerable importance, viz., , 
the conditions under which the boundaries of a 
local area which enjoys municipal privileges 
under the Act can be varied, or a Municipality 
be entirely removed from the operation of the 
Act. As the law now stands a municipality 
once constituted cannot be abolished, nor can 
its limits be varied except upon the recommend- 
ation of the Commissioners at a meeting. 
Moreover, Municipalities wax and wane and 
several instances have been reported to Govern- 
ment of places which no longer fulfil the condi- 
tions which once entitled them to the benefit 
of municipal institutions. To meet such cases 
it is proposed to leave the power of the initiative 
to the Municipal Commissioners themselves, 
but a clause has been added empowering 
Government to abolish a municipality or vary 
its boundaries only when it clearly appears that 
it no longer fulfils the conditions laid down by 
the Act.” (i) This shows that the modern law 
supplies at least one important case supporting 
the contentions of the concessionists. The 
sovereign as is clearly seen from the remarks 
quoted is empowered to take away the privileges 
of corporate personality when it thinks fit that 
an institution should no longer enjoy the benefits 
derivable from such personality. The state 
has created it and the state destroys it when 

(i) Calcutta Gazette^ Feb. 14, 1894, Sup. p. 236. 
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necessary. The conception of immortality of a 
corporation has to be modified here. 

The Act specifically says that the Commis- 
sioners shall in the name of their chairman by 
the description of the chairman of the Municipal 

Commissioners of , be a body corporate 

and have perpetual succession and a common 
seal and in such name shall sue and be sued. 
So you see that the fundamental characteristics 
of a corporation are present in the case of 
municipal corporations. The provision regard- 
ing perpetual succession has this important 
consequence that the supercession and re- 
establishment of a corporation by the local 
Government has not the effect of extinguishing 
the old corporation (i) and creating a new one 
but simply the temporary suspension and revival 
of the old corporation. As a juristic person 
questions regarding ultra vires arise in connec- 
tion with municipal corporations. Thus the 
Civil Courts in India are competent to enquire 
into and control the action of the Municipal 
Corporations when they have acted in excess of 
powers conferred on them {2). Again when it 
appeared that the Municipal Commissioners of 
Gauntur had conformed to the procedure laid 
down in law for the imposition of the profession 


(1) Mchamohapadhaya Ranga Charier v. The Municipal Council of 
Kumbakonam I. L. R. 29 Mad. 539. 

(2) Brindaban Ch. Roy v. Municipal Commissioners of Seranipore 
19 W. R. 309. 
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tax on a person it was held by the High Court 
that the act of the Commissioners was ultra vires. 
There is nothing in the Bengal Municipal Act 
to prevent a ratepayer from seeking the assist- 
ance of a Court on the ground that an assessment 
by a municipality is ultra vires and consequently 
not binding on the person (i). E.g. an assess- 
ment of the tax under § 85, cl. (a) was made in 
consideration of the assessee’s circumstances and 
property outside the local limits of the munici- 
pality it was held that the action of the 
Commissioners was ultra vires and liable to be- 
set aside by the Civil Courts (2). 

Certain provisions in the Indian Statutes 
regarding municipal administration and coun- 
cils may be properly explained by reference to 
the English Municipal Corporations Act that 
has served as a model for the Indian enactment. 
According to the English law the Council in a 
borough should conduct the business of the 
corporation and the council should consist of 
persons having certain qualifications. The 
effect of this rule is to make the council, the 
ministers or agents of the corporation, but as 
Grant has pointed out, the council are neither 
the corporation nor are they in themselves a 
corporation. The Council is the governing 


(1) Nabadvvip Ch. Fal v. Purnananda Shaha 3 C. W. N. 73. 

(2) Kameshwar Prashad Chairman of the Bhabua Municipality, 

I. L. R. 27 Cal. 849. 
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body in the corporation (i). Tlie English 
statute enacts as regards the Acts of the body 
“ that all acts whatsoever authorized or requir- 
ed to be done by the Council of a borough and 
all questions of adjournment, or others that 
may come before such council, may be done 
and decided by the majority of the members of 
the Council, who shall be present at any meeting 
held pursuance of tins Act, the whole member 
present at such meeting not being less than 
one third part of the member of the whole 
council ; and at all such meetings the mayor, 
if present shall preside and the mayor or in 
absence of the mayor such aldermen or in the 
absence of all the alderman, such councillor as 
the members of the council then assembled 
shall choose to be the chairman of that meeting, 
shall have a second or casting vote in all cases 
of equality of votes ; and minutes of the pro- 
ceedings of all such meeting shall be drawn up 
and fairly entered into a book to be kept for 
that purpose, and shall be signed by the mayor, 
alderman or councillor presiding at such 
meeting and the said minutes shall be open to 
the inspection of any burgess, at all reasonable 
times, on payment of a fee of one shilling : 
provided always, that, previous to any meeting 
of the council held by virtue of this Act a 
notice of the time and place of such intended 

(I) Reg. V, York, 2 Q. B. 850; See i Q. B, 963 also Grant ioc. 

P- 357 note (g). 
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meeting shall be given three clear days at least 
before such meeting, by fixing the said notice 
on or near the door of the town hall of the 
borough ; and such notice shall be signed by 
the mayor, who shall have power to call a 
meeting of the council as often as he shall 
think proper ; and in case the mayor shall 
refuse to call any such meeting, after a requi- 
sition for that purpose, signed by five members 
of the council at the least, shall have been 
presented to him, it shall be lawful for the 
said five members to call a meeting of the 
council, by giving such notice as is herein- 
before required in that behalf, such notice to 
be signed by the said members instead of the 
mayor, and stating therein the business pro- 
posed to be transacted at such meeting ; and 
in every case a summons to attend the council, 
specifying the business proposed to be tran- 
sacted at such meeting, signed by the town 
clerk, shall be left at the usual place of abode 
of every member of the council, or at the 
premises in respect of which he is enrolled a 
burgess, three clear days at least before such 
meeting ; and no business shall be transacted 
at such meeting other than is specified in the 
notice : provided always, that there shall be 
in every borough four quarterly meetings in 
every year, at which the council shall meet 
for the transaction of general business, and no 
notice shall need to be given of the business 
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to be transacted on such quarterly days ; and 
the said quarterly meetings shall be holden at 
noon on the 9th day of November, or if the 
9th day of November shall fall on a Sunday, 
on the day following, and at such hour on 
such other three days before the first day of 
November then next following, as the council, 
at the quarterly meeting in November, shall 
decide ; and the first business transacted at 
the quarterly meeting in November shall be 
the election of mayor.” (i) 

A comparison with the rules regarding the 
mode of transacting the business of the muni- 
cipalities in India shews that mutatis mutandis 
the English law applies in substance to India. 
Of course there are certain minor alterations 
with regard to the adjournment of meetings, 
the formation of quorum, powers of the chair- 
man and the appointment of subordinate 
officers but in other respects the Indian law in 
this particular is not much different from the 
English one. Just as in England a business 
cannot be transacted unless a quorum of the 
members are present in a council meeting so 
here a quorum of at least one third of the entire 
member of commissioners is necessary for the 
transaction of any business. E.g. The Bengal 
Municipal Act lays down in §. 42 “ No business 


(l) § 69 English Municipal Corporations Act, 1836 modified by the 
later Acts. See Grant loc, cit,^ p. 357, 
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shall be transacted at a meeting of the commis- 
sioners unless such meeting has been called by 
the chairman or by a person signing a requisi- 
tion, nor unless a quorum shall be present. 
A quorum shall be in any municipality, in 
which the commissioners are more than fifteen, 
five ; in any other municipality a number being 
not less than one third of the entire number 
of commissioners.” 

As regards the adjournment of meetings 
the rule in Indian law is that if at the time 
appointed for a meeting or within one hour 
thereafter a quorum is not present the meeting 
shall stand adjourned to some future day to 
be appointed by the president and three day’s 
notice of such adjourned meeting shall be 
given. The members present at such adjourned 
meeting shall form a quorum whatever their 
number may be. (i) From this it is obvious, 
as in the case of the English law, that the 
power of adjournment belongs to the whole 
body. In fact such a power is incident to 
every meeting of a corporate body and although 
the majority of members do not form the 
corporation and for that matter not even all 
the members, much less the council which is 
only a governing body yet the majority of the 
council represent the corporation and form the 
channel through which the corporation can 

(1) Bengal Municipal Act, ^ 42. Abaji Sitaram v. Trimbak 
municipality, 1 . L. R. 28 Bom. 66, 
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act there being no other provision in the 
Municipal Corporation Act, English or Indian, 
for the aggregate meetings of the whole corpora- 
tion (i). 

In the English statute the Council may 
delegate their functions. Tne Act says “ It 
shall be lawful for the Council of any borough 
to appoint out of their own body from time to 
time, such and so many Committees either of a 
genaral or special nature and consisting of 
such number of persons as they may think fit, 
for any purposes which in the discretion of 
such Council would be better regulated and 
managed by means of such Committees : 
provided always that the acts of every such 
Committee shall be submitted to the Council 
for their approval ” (2). As the Council is a 
very fluctuating body and it has no attribute 
of the corporate character belonging to itself 
as a body, unless the statutory one of being 
bound by its majority, and consequently has 
no perpetual identity sometimes questions arise 
as to whether orders passed by one Council 
with regard to certain matters can be quashed 
at the instance of a Council subsequently 
elecdted. In order that complications might be 
avoided especially with regard to orders for the 
payment of money legislative measures have 
been passed whereby such orders are expressly 

(i; Reg Grimshaw, 10 Q. B. 755. 

(2) § 70. The English M unicipal Corporations Act, 

^.5 
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excepted out of the general enactment to the 
effect that the acts- of one Council cannot be 
regarded as the acts of its successor. S ) the 
delegation of powers by a Council doe^ not’ 
give rise to any complexities, 'The ordinary 
rule regarding the principal and agent applies,’’ 
the maxirti to be remembered besing dehgatus 
deligetare non potest. * * ‘ 

Perhaps the most' important function- of' 
the representative body in a municipal corpora- 
tion is that of making bye laws. According' 
to the Bengal Municipal .4ct the Commissioners 
of any municipality may from time to time at 
a meeting whi::h shall have been convened 
expressly for the purpose and of which due 
notice shall have been given, frame such bye- 
laws as they deeni fit, Tiot being inconsistent 
with this Act or with any other general or 
special law for regulating' traffic, and for 
t lie prevention of obstructions and' encroach- 
ments and of nuisances on nr near roads ; pro- 
hibiting the letting of fire-arms, fire-w'orks, 
fire-baloons or bombs, except with the j^er- 
missioubf ■ the Commissioners' or a member 
of the .ward committee or a municipal officer 
empowered by the Commissioners in this behalf 
and on ' payment of fees at such rates as 
may be sanctioned by the Commissioners at a 
meeting; regulating the use of and the 
prevention of nuisances in regard to public 
\vater supply, bathing and washing-places. 
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sfrearas, Channels, ‘tanks and wells; reigulating 
(he disposal of sewage, olfensive matter, 
carcasses 'off animals and’ rtib’bish and the 
management • of’, privies, drai'ns, cesspools and 
sewers ; regulating cremations.'and burials and 
the disposal of corpses ■ preventling nuisances 
.{iffectipg the public-health,' safety dr conv'^enience 
and giving effect to tlie objects of this Act ; 
and may- by such bye-laws- iitnpose on offenders 
against the same such reasonable penalties as 
they think fit.” The fitst observation arises on 
the genaraf powers conferred on the Cornniis- 
sioiieri'by this section. At first sight it may be 
thought that for the purpose of making bye-laws 
all the Commissioners should be present. Tins 
view, riioreover,' squares with the general 
doctrine regarding the pjwer of a corporation 
to make bye-laws. Because as you remember 
the power of making bye-laws \s pvimd facie 
incident ■ tcK the - whole corporate body and in 
the case‘ under consideration the Commissioners 
together with the Chairman form the body of 
the corporation. But the rule just enumerated 
must be read' witlr another defining the quorum 
for llie ' purposes of transacting the business of 
municipalities. The quorum consists of one- 
third', and for some special objects two- thirds 
'bf' the whole numbfer of Commissioners. There- 
fore for making bye-laws it is not necessary 
that all the members of the corporation shoqld 
be present. The bye-law may be passed by 
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any majority of the quorum but every one of 
these must take part in the proceedings and 
vote one way or the other in order tn make a 
valid bye-law. This is made perfectly clear in 
the English Statute as Grant points out. 
According to him it would seem impossible to 
consider that the legislature meant, by requiring 
the presence of two-ihirds (the quorum in Eng- 
lish law) that that proportion should be merely 
present and that it did not signify whether 
they all voted or not (r). The object seems to 
have been to secure for every bye-law the 
sanction of so large a proportion of the Council 
ns would give it unquestionable weight and 
authority with the community at large, and that 
object would only be colourably and delusively 
carried out, if councillors might be present in 
order to make up the member, but need not 
take part in the proceedings (2), 

A question might be asked as to whether 
a bye-law passed by the Commissioners comes 
into effect forthwith. The English law differs 
as to this matter from the Indian law. Accord- 
ing to the former a bye-law comes into force 
after “ the expiration of forty days from the 
date of its passing and after a copy thereof 
shall have been sent sealed with the seal of the 
said borough, to one of His Majesty’s principal 
Secretaries of State, and sl.all have been affixed 

(1) In re Ratepayers cf fcCynsham Parish, iS L. J. Q , B. 210. 

\z) Grant, loc, cit, p 364. 
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on the outer door of the town hall or in some 
other public place witliin such borough.” (i) 
According to tlie Indian Act no bye-law is 
effective unless and until it has been submitted 
to and confirmed by the Local Government and 
unless notice of the intention to apply for 
confirmation “ has been given in one or more 
local newspaper circulated within the 
Municipality before the making of tlie applica- 
tion or if there be no such newspapers then in 
such manner as the Commissioners may direct 
and unless a copy of the proposed bye-laws has 
been kept at the office of the Commissioners for 
one month at least before making any such 
application and has been open during office 
hours thereat to the inspection of the 
inhabitants of the Municipality to whicii such 
bye-laws relate, without fee or reward.” (2) 
You see that although in English as well as 
in Indian law a bye-law has to wait lor a 
certain period before it becomes operative yet 
there is a fundamental difference between the 
two systems whereby the apparent similarity 
is outweighed by a radical dissimilarity, 
while in English law the Council has a delegated 
authority to make bye-laws and is consequently 
a legislative sovereign of a particular type, the 
Indian law does not make the Commissioners 
a sovereign legislative body in any sense. The 

(1) The English Municipal Corporations Act, § go, 

(2) The Bengal Municipal Act, § 35G 
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Austinian test of a bye-law is ’therefore ngo 
fously applicable to a bye-law of an English 
Municipality and pot to that of an Indian onii^. 
This distinction should be carefully borne in 
mind.and no attempt. at generalisations based 
on English rules should be made while Indian 
Municipal bye-laws are discussed. This note of 
warning is necessary as some of the judges iri 
Ind.ia have attempted to graft the English 
peculiarities of bye-laws on the bye-laws of 
Indian quasi-legislative, bodies. That such 
attempts are bound to be futile; becomes 
apparent on reading the judgments of some 
of the judges of the Indian Courts on the 
essential characteristics of bye-laws, e.g., in a 
Madras case the judge discussed at length the 
principles on which all bye-laws should be 
construed and quoted Mr. Justice Channel in 
support of his observations but failed to point 
out that the bye-law in India stood on an 
altogether different footing from :that of its 
English prototype. Such a hasty generalisations 
cannot be of any service. 

We may take up some, of the Indian 
cases referring to certain points in the Indian 
Municipal Acts. Thesewould .be qu lie sufficient 
for all that is required in a general survey of 
the characteristics of municipal corporation in 
India : — (i) The Chairman, Municipal Board 
Chapra v. Basudeo Narayan Singh (37 Cal,, 
p. 374). This relates to § 116 of the Bengal 
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Municipal Act which says “ No objection shall 
be taken to any assessment or rating in any 
other manner than in this Act as provided.” 
According to the implication of this section 
the decision of the objection committee in 
matters regarding the amount of assessment is 
final and the Civil Court has no jurisdiction to 
interfere in such matters; Here a ratepayer 
sues to have his municipal assessment reduced 
as illegal and ultra vires. The previous, 
assessment of his holding was Rs. 6-8 and'now* 
it has been raised to Rs. 18. This assessment 
is illegal for two reasons (a) since the previous 
assessment no alteration or improvement has- 
beetle made on the holding (b) the assessor in- 
making the assessment did not personaljy ins- 
pect the house but relied on the report of the 
tax darogah. The defence is that the assessment 
is not bad in law or ultra vires and § 116 
Bengal Municipal Act is a bar to- such a suit 
The Munsiff dismissed the suit but the Sub-judge: 
reversed this decision and against this judg- 
naent the municipality is appealing. In the 
High Court the judges held that the munici-: 
pality have the power to make a fresh assess- 
ment every three years and that the Civil Court 
has n > power to revise the valuation but is 
bound to accept it as conclusive. ’ 

This shows that within certain limits the 
legal capacity of a corporation is fully defined 
by the statute and the theory of juristic persons 
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must be modified in such cases by reference to 
the exact words of the legislature. Of course 
there is nothing contrary to the general view 
regarding the legal position of a corporation 
in the provisions of the Indian statutes referred 
to, because even according to the abstract 
theory the riglits and duties of a juristic person 
are the creatures of the legislative systems 
of particular places. The content of the 
juristic capacity must therefore be determined 
by t< chnical rules The abstract theory is in 
such a case bound to be supplemented by consi- 
derations relative to concrete facts. (2) An 
important provision in the Calcutta Municipal 
Act is connected with the conditions of 
liability for non-feasance especially when the 
latter amounts to a quasi-criminal offence. 
The corporation as a juristic person has certain 
special powers conferred on it in order that its 
position may be as stable as possible. Thus 
§ 341 says “ Where any fixture has been attached 
to a building and causes an encroachment over 
any public street the general committee may 
require the owner or occupier to remove it.” 
It is evident that the legal position of the 
corporation demands that the juristic person 
should be preferred over the individual persons 
in such cases. That is why a general power 
is given to a corporation to enforce certain 
rights even to the detriment of the interests of 
an| individual. Sometimes the non-compliance 
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with a requisition made by the corporation 
entails a criminal liability. So in Sarat Chandra 
Mukherjee v. The Corporation of Calcutta it 
was remarked that§ 574 of The Calcutta Muni- 
cipal Act might make a non compliance with 
a requisition under § 341 an offence. The object 
evidently in all cases where like provisions 
obtain is to secure the maximum stability to a 
corporation with the minimum inconvenience 
to the people. (3) Just as a municipal corpora- 
tion has external powers necessary for its 
stability so it has internal powers required to 
unite the separate parts of its body in order to 
make it proof against quick dissolution. Thus 
in the Calcutta Municipal Act there is no 
provision whereby the general committee of 
the corporation may be hindered from carrying 
out a measure necessary for the safety of the 
corporation. The Chairman has the right to 
reject or approve any plan submitted and an 
appeal may be made to the general committee 
whose decision is final. The corporation as a 
whole lias no jurisdiction to approve or reject 
any plan. Some have asserted that such 
a rule is a characteristic of a paternal system 
of legislation and directly militates against the 
modern laissez faire basis of legislation. L’ut 
it must be observed that where it has been 
proved that some amount of control is neces- 
sary for the maximum of safety even the most 
communal form of legislation has allowed a 
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select body in a class a full control, over the 
class for the interests of the latter. The rule 
under discussion and like rules in other systems 
are simple corrollaries of the maxim — the safety 
of the state overrides the safety of the indivi- 
duals. 

A question of rather frequent occurrence in 
this connection is whether a liability attaches 
to the corporation as a wtiole or to the general 
committee fora mis-feasance attributable to 
the juristic person. The Calcutta High Court 
has decided in Bholarani Choudhury v Tlie 
Corporation of Calcutta (36 Cal , p. 671) that 
no action in the nature of a mandamus lies 
against the corporation to compel them to 
approve any plan for making additions and 
alterations to buildings. The plaintiff’s remedy 
in such a case is against the general committee 
or chairman under § 45 of the Specific Relief 
Act. In this case after the opening of a new 
road called the Harrison Road the corporation 
had at its disposal surplus lands, i.e , lands 
acquired outside tlie alignment of tlie proposed 
Harrison Road which were intended to be sold 
at a profit on the completion of the road. A 
portion of these lands was known as number 
199 Harrison Road. This land the corporation 
sold to one Sadasuk Kotmi who applied for 
sanction to build upon it and submitted a plan. 
Pending the sanction Sadasuk Kotmi conveyed 
the land to the plaintiff the sanction was given 
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in due course and then the plaintiff applied for 
the sanction to make certain additions and 
alterations. This sanction was refused by the 
corporation and the plaintiff applied to the 
general conimittee who also refused the sanc- 
tion. The corporation alleged that tlie plain- 
tiff’s building was a domestic building or 
dwelling-house and as such was subject to the 
rules and regulations of the Municipal Act. 
Plaintiff therefore sues (i ) for declaration that 
the refusal to give sanction was irregular, 
illegal and wrongful (2) for injunction res- 
training the corporation from demolishing 
portions of tlie plaintiff’s Imildings. Fletcher, 
J., observed in couise of his judgment that the 
Corporation “ which is the largest municipal 
authority has certain specific duties allotted to 
it under the Act. d'liey depend on § 14 chiefly. 
The general administration of the Act is vested 
in the chairman appointed by the local govern- 
ment. Certain duties are cast on the general 
committee. That body is constituted under 
§ 9. Each of the three authorities is indepen- 
dent of the otlier. In certain respects one 
requires the sanction of tlie other to do the at ts 
authorized. It is true that the only body con- 
stituted a body corporate is the corporation 
That is a body consisting of the chairman and 
fifty Commissioners elected and appoir.ted. 
The chairman and the general committee have 
control with regard to the approval ca refusal 
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of plans under the building regulation set out 
in Schedule 17. Section 371 provides ‘permis- 
sion to erect or re-erect a masonry building 
shall not be given unless and until the chair- 
man has approved the site on an application 
sent to him under § 370.’ The section 375 
provides ‘ whenever tlie chairman refuses to 
approve a building site for a masonry building 
or to grant permission to erect or re-erect a 
masonry building he shall state specifically the 
grounds for such refusal and the applic vnt may 
appeal to the general committee against such 
refusal.’ Sub-section 2 provides — the decision 
of ilie general cominittee shall be final. Sub- 
section 3 — if the general committee reject any 
such appeal they shall by written order speci- 
fically state the grounds for such rejection. 
Section 377 gives the grounds on which appro- 
val of a site for the erection or re-erection of a 
masonry building or permission to erect or 
re-erect a masonry building may be refused. It 
is important to call attention to § 95, which 
provides for a hearing by the sub-committee 
of an appeal from the chairman for approval 
of the building plans subject to confirmation 
by the general committee. In this Act there is 
no provision express or implied which gives the 
corporation of Calcutta any control over the 
general committee in matters specifically dele- 
gated by the Act to the general committee. 
This Act confers the right to approve or reject 
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[iliris on the chairman. Appeal is to the 
general committee and that body’s decision is 
final, no appeal lies to the corp )ration.” Thus 
you see that for the safety of the whole cor- 
poration a part which serves mainly as an 
executive organ is invested with authority 
which primd facie should belong to the juristic 
entity itself. Such instances are not singular 
in corporation law. They are consequences of 
the doctrine that rules the formation and the 
juristic capacity of all bodies corporate. The 
fiction theory has in these cases met with strong 
opposition. It has been wanting in the very 
constructive basis that would support practical 
rules of the kind just noticed. The legislature 
has intended that for practical purposes the 
juristic person should fulfil as many conditions 
as are required for performing the juristic func- 
tions under contemplation. The entity is here 
fully “ objectified.” 

(4). A point of importance is that a 
municipal corporation should act just like any 
other individual when exercising a statutory 
power in strict conformity with the rule. A 
juristic person is in this respect on the same 
level as an individual legal person. As an 
example may be mentioned the matter of 
Jogendra Nath Mukhuti and others (36 Cal., 
p. 271). According to § 556 of the Calcutta 
Municipal Act the corporation has the power 
to lease any property vested in them on any 
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terms they think fit without previously calling 
for any tenders : but tiie form of a lease cannot 
be given to a transaction which properly falls 
under § 88 of the Act. Although a covenant 
in a lease or in respect of a lease is in a sense a 
contract, if it relates to the demised premises 
and is not independent of them it does not fall 
within the purview of § 88 of the Calcutta 
Municipal Act and it is not obligatory upon 
the corporation to call for tenders in respect of 
such a contract. In tliis case certain lands and 
tenements at Dhappa called the Dhappa Square 
mile were vested in the corporation and had 
been used by them for a considerable number 
of years for depositing there the refuse of the 
city, a portion of these lands was leased to one 
Bhabanath Sen in 1829 and the next year the 
remaining portion for 19 years. This lease was 
renewed in 1889 for another 10 years ending in 
December 1909. There was also a separate 
agreement with Bhabanath Sen for unloading 
the municipal refuse wagons at the square mile, 
the corporation undertaking to pay Rs. 42,000 
per annum. In i9o6 Bhabanath Sen submits 
schemes for improvement of the square mile 
and fisheries attached to it. A special com- 
mittee was appointed to consider the schemes 
and also to consider the question of the charges 
of unloading the refuse wagons. Offers came 
from others besides Bhabanath Sen including 
an application from .Togendranath Mukhuti. 
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The special committee rejected all these offers 
and decided finally that no tenders should be 
invited. Then at the instance of the special 
committee the chairman recommended to the 
corporation to combine the lease with the 
contract of unloading and to grant the lease to 
Bhabanath for another 22 years on his under- 
taking to charge nothing extra for the unload- 
ing and this recommendation was carried out. 
Thereupon Jogendranath Mukhuti with twm 
ottier ratepayers questioned the refusal to 
invite tenders as ultra vires. Woodroffe, J., 
observed that this was an application for an 
order in the nature of a mandamus to compel 
the corporation to call for tenders in respect of 
the removal of the city refuse before giving 
effect to the proposals of the special committee 
appointed by it to consider the matter. “ The 
corporation consider that it is advisable that 
the benefit of the lease and the discharge of the 
work of unloading should go to and be done 
by the same man on tlie recommendation of the 
select committee. The applicant objects to 
this being done and says that the proposal of 
the select committee cannot be accepted without 
first calling for tenders. If there is a discretion 
in the matter then the corporation have full 
discretion. They know far better than I do 
what is the best proposal to adopt in the public 

interest The point of law involved here 

is this : — Is the discretion of the corporation 
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controlled by the provision of § 88 of the 
Municipal Act which requires that in the case 
of contracts for tlie execution of any work 
involving the expenditure of over Rs. io,odo 
tenders should be called for. Had there been 
simply a contract for the unloading of the refuse 
at a certain charge then no doubt that section 
would have applied. This is not disputed. 
But the proposal here is that Babu Bliabanath 
Sen should do the work without charge as a 
term and condition of a lease of the square mile 
which is granted to him upon this and other 
considerations. Section 556 enables tlie cor- 
poration to lease any property vested in them 
(and the square mile is so vested) on any terms 
they think fit. No tenders are required before 
the property is leased. No doubt an agreement 
for a lease is a contract although the lease when 
completed is a conveyance. Further a covenant 
in the lease is a contract and in this sense tire 
covenant in respect of the lease is a contract. 
The question, however, is whether it is a 
contract within the meaning of § 88 and 
governed by it. Of course the taw cannot be 
evaded by giving the form of a lease to a 
transaction which properly falls under § 88, 
The covenant relates to the demised premises 
and is not independent of them. The refuse is 
unloaded into the square mile with a view not 
only to the disposal of the former but the 
reclamation of the latter. The covenant and 
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the lease are therefore closely related to one 
another. Thus the present case is not governed 
by § 88 and so it is not obligatory upon the 
corporation to call for tenders.” The judgment 
makes it perfectly clear that statutory powers 
are to be exercised by a corporation in Strict 
accordance with the spirit of the statute. The 
incorporating Act has supplied the Indian 
corporations with a code and it is the object 
of the legislature that the corporations should 
strictly adhere to the terms of the code. So 
you see a parallelism obtains between a juristic 
person and a natural person so as an impor*- 
tant aspect of legal capacity is concerned, (5) 
As the municipal corporations have mainly been 
created for local purposes, especially for promote* 
ing the economic welfare of different places 
commissioners have mostly been autliorized to 
close temporarily any road or part cff a road 
for the purpose of making, repairing, or closing 
highways or for constructing any sewer, drain, 
culvert or bridge or for any other public 
purpose. The commissioners, however, perform 
their duties for the safety of passengers only 
and must not put any obstruction naturally 
dangerous. Thus in the case of the Corporation 
of Calcutta v. Anderson (10 Cal. 455) the High 
Court held that although the statute imposed 
an obligation on the commissioners to repair 
and maintain the roads and they were liable 
for a breach of their statutory duties, yet if in 

67 



*530 LAW OF CORPORATIONS. 

performance of such duties they put a dangerous 
obstruction they were equally liable for damages 
caused by it. It appears therefore that the 
executive body of a corporation cannot plead 
in defence a statutory rule which does not 
directly authorize an unlawful act. In this 
respect the corporation is no better situated 
than a single individual. The group person 
simply because it is a juristic person is never 
allowed undue privileges in any legal system. 

The last topic for consideration is the 
one which according to some should come at 
the very start of the subject of municipal 
(Corporations viz., the constitution of the muni- 
cipality. But I have taken this at the end 
because stress is to be laid, in a general discus- 
sion, on the peculiarities of the specific juristic 
person rather than on the origin and creation 
of this person. Here we are concerned with 
certain definite rules regarding the formation 
of the municipality. These rules have been 
modelled more or less on the English statute 
regarding municipal corporations in the United 
Kingdom (32, 33 Vic. Chap. 5 § i &c). The most 
important of them refers to the method of 
electing commissioners, (it must be remembered 
that the commissioners together with the 
chairman form the corporate body). The 
persons who can vote may be compared to the 
burgesses on the English electoral roll. Certain 
property qualifications are necessary in order 
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that an individual may be qualified to vote in 
an election of a commissioner, e.g. The 
Bengal Municipal Act § 15 says “For ttie 

purposes of the election of commissioners the 
local Government shall lay down such rules 
not inconsistent witli the provisions of this 
Act, as it shall think fit, in respect of the 
division where necessarv, of each municipality 
into wards, and the number of commissioners 
to be elected for each of such wards, the quali- 
fications required to entitle any person to vote 
for a candidate for election and in respect 
of the mode of election and the authority wlio 
shall decide disputes thereunder.” As a sample 
rule specifying the qualification of voters may 
be mentioned the rule no 2 in the Bengal 
Government Notification No. 4^45 M. 21st 
November i8g6: — Eevery male person shall be 
eligible to vote who has attained the age of 
21 years, has been resident within the limits 
of the municipality for not less than 12 months 
immediately preceding tire election, has been 
duly registered as provided in rules 4 to 12 
inclusive and who (a) has during the year 
immediately preceding such election paid 
an aggregate amount of not less tlian Rs. 1-8 
(Rs. 3 in Howrah and Cossipore and Chitpur) 
in respect of any or more of the rates specified 
in § 15 of the Act or in respect of the fees for 
the registration of carts under § 143 of the 
Act Or (b) has, during the year aforesaid paid 
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or been assessed to the tax imposed by Act It 
of 1886 or (c) being a graduate or licenciate 
of any University or having passed the first 
Apts Examination of the Calcutta University* 
OP the corresponding standard of any other 
University or holding a license, granted by 
any Government Vernacular Medical School to 
practise medicine or holding a certificate 
authorizing him to practise as a pleader or 
as a mukhtear or as a Revenue agent — occupies 
a holding or part of a holding in respect of 
which there has been paid, during the year 
aforesaid, in lespect of any rates specified 
in § 15 of the Act, an aggregate amount of 
not less than Rs. i-8 (Rs. 3 in Howrah and 
Cossipore — Cbitpur) or (d) has during the same 
period, paid not less than Rs. 20 as rent in 
respect of the occupation by him of a holding 
or part of a holding which is assessed with 
the rate under § 85 cl. (b) of the Act. 

This rule bears a close similarity to the 
rule in§ i, 32 and 33 Vic. Chap. 55, only certain 
changes have been made in order to comply 
with the Indian requirements. The analogy 
is not accidental because as I have already 
mentioned the Indian legislature has taken the 
English statute as the original best suited 
to supply a copy for India. But the essential 
feet is to be borne in mind that in India the 
historical condition that has affected the growth 
of municipal corporations in England has been 
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wanting. The result is the absence of a natural 
desire for perfecting the extra legal corporate- 
ness into a fully legal one. In England that 
desire was working out in the presence of 
natural corporations such as County Councils, 
Parish Councils and District Councils. In 
India the old village communities did not and 
perhaps could not meet the modern wants. 
Consequently the municipal corporations of 
the present day have appeared in answer to a 
demand for civic corporations. The municipal 
corporation has come into being fully deve- 
loped and has not been so much a subject for 
abstract theory as as an accomplished fact. 

So much for the municipal corporations 
in India. I pass on to the Indian Universities 
as illustrating the special characteristics of a 
very important class of corporations. 


• Dr Redlich has raised an important question in connection with 
the relations-hip between the permanent or semi-permanent executive 
of paid officials and the changeable Committee of unpaid Commissioners 
in a municipal corporation The practical import of the problem is 
very great on the continent. It may be interesting to compare the 
methods by which it has been solved in Germany, Austria and India. 
But as the discussion on this point would entail a fuller knowledge of the 
politico-legislative questions of continental Europe it is not possible to 
enter into ibin the present course of lectures. Those who are interested 
in this topic may refer to the English translation of Dr. Redlich’s famous 
treatise on the Local Government in England. 
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Universities. 

The educational corporations come next 
to the Municipal Corporations in importance. 
So far as India is concerned, the universities, 
which are the only educational corporations 
in this country, are regulated by a law wholly 
foreign in principle: because the indigenous 
educational institutions did not grow into 
corporate bodies in the strict technical sense 
of the term. While the whole of the law of 
corporations is exotic, the rules that apply to 
the Universities in India seem to have a greater 
impress of foreign influence. To get a fairly 
comprehensive idea of the growth of univer- 
sities into corporations it is necessary to go 
back to the time when in Europe the Roman 
power was exerting a posthumous influence. 
“On the demise of the institutions of the 
Western Roman Empire,” says Dr. Davis, “ the 
preservation of the remnants of Greek and 
Roman learning and the feeble maintenance of 
education were left as a heritage of the Church 
and especially of its bodies of monks. Un- 
romanized Christianity and Roman learning 
found a common refuge ; some of the monas- 
teries, like that of Viviers, founded by Casio- 
dorus, appear to have been devoted rather to 
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the ends of learning than to those of religion. 
Even the municipal schools that survived in 
Italy and in southern France, where Roman 
institutions had taken root most firmly north 
of the Alps, succumbed to tlie Frankish 
invasions and left to the monks such part of 
the field as they had not previously occupied. 
The Benedictine re-organization opportunity 
gave an impetus to monasticism at the begin- 
ning of the sixth century, even before the 
barbarian migrations had ceased ; in the 
convents based on the Benedictine rule was the 
sole refuge of learning from the sixth to the 
ninth century, or until the re-aciion in the 
Church by which on the one hand the regular 
life of the monasteries was introduced into cathe- 
dral chapters, and on the other, the monasteries 
were transformed into cathedrals. In both 
monastery and cathedral, however, education 
was long intended solely to qualify monks 
and canons for tlie performance of their reli- 
gious duties and not to raise the general level 
of learning in society. As the life of convent 
or chapter was lived as an end in itself, so 
learning, subordinated to that life, found no 
wider purpose. It was only at the beginning 
of the 9th century that the larger monasteries 
made a distinction between the oblati and 

outsiders in their schools Neither the 

monastery nor cathedral schools had a district 
organisation, the scholasticus was merely one of 
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the monks or canons or occasionally some 
outsider employed by them, whose duty it was 
under the direction of the abbot or chapter to 
instruct the group of scholars made up of both 
oblati and outsiders.” 

It is a long history how through the in- 
fluence of Alenin who was put in charge of the 
place school by Charlemagne important reforms 
in educational methods were introduced 
leading to the development of university life 
on the continent. It is not necessary for our 
purpose to go into the details of the origin of 
continental universities But some knowledge 
regarding the growth of the English univer- 
sities is necessary in order to understand the 
relation between the English and the Indian 
Universities as Corporations. This is all the 
more necessary because, as I have already said, 
the Indian Universities are nothing but copies 
of some of the English ones. 

At common law “ when universities were 
spoken of, the universities of Oxford and Cam- 
bridge were uniformly intended, and their 
degrees were alone recognized in the Courts as 
conferring civil or ecclesiastical rights and 
privileges.”(i) Although la ter on degrees of the 
universities of Durham, London and Dublin 
were taken notice of as conferring certain 
privileges yet the term Universitas when 


(i) Grant, loc, cit., p. 515* 
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originally adopted denoted the Universities of 
Oxford and Cambridge as Corporations not of 
Colleges, but of Matriculated Members. It is 
useful consequently to have some knowledge 
of the origin of the Oxford University as typical 
of all universities in the middle ages in 
England. No better guide than Dr. Rashdall 
can be found to this topic. I shall summarize 
the pertinent portion of his Universities in 
Europe in the middle ages. 

Sometimes in the 13th century the Univer- 
sity of Oxford took up the course of the 
development of learning and education at the 
point to which the University of Paris had 
already carried it. Leaving out of view the 
participation of the University of Oxford in the 
general university movement in Europe we may 
consider the internal relations alone, because 
the latter touch our subject closely. A corpora- 
tion is distinguished from a mere class or order 
chicily by tlie internal S3'stem of relations 
between its component members. A group of 
jrersons as a corporation must have such 
governmental machinery that its group unity 
may be assured and the objects of its existence 
may be attained. According to this test even 
in 1214 when the Legative Ordinance conferred 
substantial privileges on the masters and 
scholars of the University of Oxford the latter 
was not a full corporation, because the ordi- 
nance was not addressed to the university but 
f)8 
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to “ the burghers, Bishop and all the faithful 
in Clirist.” The Chancellor was then an agent 
through whom the Church directed and regu- 
lated the activity of the members of the univer- 
sity. The group had not yet fully crystallized 
into a separate entity. A certain connection, 
although loose, existed between the Church and 
the University. It was at the end of the 13th 
century that the constitution of the University 
was substantially settled. Tlie system of 
government was as follows — (i) when the 
regent Masters of Arts met in a body for the 
purpose of transacting matters relating to their 
department, they were known as the congre- 
gation of Regents in Arts or more familiarly 
the Block Congregation. (Those masters who 
actually lectured were called regent-masters 
or regents, those who did not lecture were 
called non-regent masters or non-rcgents\ 
The)^ elected the two proctors of whom the 
senior presided over their body when in 
session, though both were executive officers of 
tlje whole university, one of the most important 
of their duties was the celebration of incep- 
tions in Arts. Constitutionally more important, 
they had the authority to entertain a pre- 
liminary discussion of proposed statutes intend- 
ed to bind the whole University ; they were 
called the previous congregation when they 
assembled for this particular purpose. (2) 
Above the first body was a congregation of the 
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regents of all the faculties called the Lesser- 
Congregation. It was virtually the legislature 
of the University. It elected the Chancellor. 
Technical educational matters relating to the 
work of lecturers and scholars and the confer- 
ring of degrees were considered by it. (3) The 
third body was the congregation of all regents 
and non-regents called the Great Congregation 
or Full Congregation. The Lesser-congrega- 
tion was the ordinary legislature of the Univer- 
sity while the Great-congregation was a cons- 
titutional body, it alone had the power to pass 
a permanent statute. It also acted on some 
matters specially reserved for it. 

By degrees the University as a corporation 
was separated from the constituent colleges 
eacli of wliich became a corporation in its turn. 
From the extant records of early collegiate life 
it appears that the scholars of Oxford lived in 
the houses of townsmen or in small groups in 
hostels or halls. The lectures to which they 
listened were delivered in schools rented by the 
masters and doctors. There is good reason to 
believe that the several hostels or halls occu- 
pied by scholars having common sympathies 
due to their common nationality or parochial 
interest grew into several corporate bodies that 
came to be known as colleges. The University 
asserted its authority over the colleges. Thus 
the University as a big corporation contained 
within itself the smaller corporations — the 
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colleges. A college constituted of tlie visitors, 
the head, the fellows, the scholars, the 
almsmen, the commoners, tlie lecturers and 
the chaplains. The visitor was virtually the 
successor of the founder and had the power to 
investigate the affairs of the college at any 
time, to ascertain whether the statutes were 
being faithfully observed, to compel compliance 
with their terms, to receive newly elected 
heads into their office and to remove heads if 
on complaint of the fellows they should be 
found useless or negligent or luxurious or 
vicious, or more generally if their retention in 
office would be detrimental to the welfare of 
the college. The head of the college variously 
called warden, master, provost, president or 
rector, was elected by the fellows or a select 
number of them though not necessarily from 
their own number. He was recjuired to be in 
holy orders but was to lose his office on the 
acceptance of a benefice or the acquisition of 
an independent income. He presided over the 
fellows although later on he became somewhat 
more remote from the fellows and lived in a 
separate house deputing many of his functions 
to a sub'Warden or vice-president or dean. 
The Fellows originally named by the founder 
constituted a close body, statutorily limited in 
number to from ten to seventy members, filling 
their vacancies by co-optation and devoting 
themselves to the particular studies prescribed 
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by the statute. The scholars were like the 
Fellows limited in number and came by pre- 
ference from particular countries or parishes. 
They were undergraduates admitted on proba- 
tion for a year after an examination by a 
college examiner to determine their admission 
or rejection, and held their scholarships for a 
limited period or until they should have taken 
their degrees. In some colleges they were 
preferred in the election to vacant fellowships. 
The lecturers, readers and tutors were persons 
sui^ported on definite stipends paid from the 
college revenue and they liad the charge of the 
education and instruction of the inmates of the 
colleges. The religious side of the college 
required the presence of chaplains. The 
chaplains were elected by the fellows or 
appointed by a bishop or a dean and chapter 
with tlieir consent. In general the chaplains 
owed their office to the choice of some autho- 
rity outside of the collegiate body. 

The universities although compjosed, as to 
greater parts, of clerical corporators are never- 
theless not to be regarded as ecclesiastical cor- 
porations, tliey are lay corporations and the 
crown cannot take away from them any rights 
that have already subsisted in them under old 
charters or prescriptive usage nor grant them 
new charters without their voluntary accept- 
ance. Tiiat the courts have treated them as 
civil corporations appears from the fact that 
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in the reign of Edward VII a mandamus went 
to the Chancellor of the University of Cam- 
bridge to allow Robert Baketon to take his 
degree. Again in the reign of Edward III a 
mandamus issued to the University of Oxford 
to remove a Lollard from a scholarship in that 
University. 

Before coming to the Indian Universities 
it raav be worthwhile to mention some of 
the legal characteristics of the English Univer- 
sities 

The first point to note is that a person 
becomes a corporator of the University by 
matriculation but he becomes a corporator of 
a college when he is elected a scholar or fellow 
or master of the college, because the University 
as a corporation is not co-extensive with the 
group of colleges regarded as separate corpora- 
tions. The Universities of Oxford and Cam- 
bridge were incorporated by charters from the 
crown at a very early date and by 13. Eliz. 
Chap. 29 they were re-incorporated with their 
ancient privileges, liberties and franchises. 
Sir Edward Coke says “ by this blessed Act of 
Parliament, all the courts, franchises, liberties, 
privileges, immunities, &c., to either of the said 
Universities, that they might prosper in their 
study with quietness, are established, made 
good and effectual in law against any quo- 
imrranto, scire facias or other suits or any 
quarrel, concealment, or other opposition 
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whatsoever.” (i) Grant observes that another 
Act of Parliament enabled both Universities to 
imprison for incontinency and on that Act 
rested chiefly the power in that respect which 
was exercised at one time by the proctors and 
pro-proctors. Dyer mentions (2) that one of tlie 
two charters of Queen Elizabeth gave to the 
University of C;imbridge large powers over 
public women as to removal coercion, regula- 
tion, See. Tliese powers are now rarely exer- 
cised except in the case of members (not being 
masters) who have been guilty of crimes or 
enormous moral delinquencies. The under- 
graduates are generally banished from the 
University for serious breaches of discipline or 
offences against the University statutes. 

An important question of Corporation law 
is connected with the visitation of tlie Univer- 
sities. How are the Universities kept within 
tlie limits pres 'iibed to them by the law ? In 
general “tlie founder and his heirs and in 
default of heirs tlie Crown is the visitor of all 
Corporations wdiich have been established with 
an endowment for any purpose which tlie law 
calls eleemosynar>’, wliich includes schemes for 
promoting education, by holding out to all 
future generations certain advantages, facilities 
and privileges, upon repairing to these institu- 
tions, towards whicir the proceeds of the 

(1) 4 Inst. 227. 

(2) I Privilege of the University of Cambridge 125. 
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endowment are appropriated more or less 

exclusively. Now it is the rule that in all 

* 

cases except where tlie founder himself has 
otherwise provided, the visitorial power at- 
taches to and is inseparable from the founder- 
ship that is to say the founder and his heirs aie 
alwaj^s visitors of his foundation, their province 
and duty being to see that the institution con- 
forms to the rules and regulations that the 
founder has laid down, called in this case, 
statutes , and to maintain order generally, but 
not to take cognisance of offences which are 
such by Act of Parliament or the Common law 
independently of the statutes.’'(i) At one time 
it was doubted as to whether the Universities 
were visitable by the Queen’s Bench or King’s 
Bench but it seems now to be the settled ride 
especially in the case of tlie University of Cam- 
bridge tliat the visitor is tlie King’s Bench and 
not the crown. Thus in R. v. Vdce-Chancellor 
of the University of Cambridge (3 Burr, ib-j,}') 
it was dec'ided that a mandamus would issue 
to the keepers of the Common Seal of tin' 
University of Cambridge to compel the afnering 
it to an instrument of ajjpointment of a 
University officer pursuant to a grace of the 
Senate. In another respect it may be said that 
the crown lias the visitorial powers even now. 
Formerly the sovereigns especially the Stewarts 
were in the habit of enforcing tlieir poivers 

(i) R. V. St. John’s Colleg-e Cambridge 4. Mod. 233. 
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over the Universities without question. Thus 
Grant mentions that Charles II by warrant 
Dated Oct. 30, 1679 dispensed partially with 
the statutes of the foundation of Lady Mar- 
garet’s preacher in the University of Cambridge 
by ordering the Univ^ersity to alter the form of 
oath imposed upon the preacher, (i) But now 
a days the crown would probably interfere only 
in exceptional circumstances ; e.g., in questions 
regarding alteration of educational schemes. 

The practice seems to be nearly settled 
that the coercive and controlling power over 
the Universities resides in the Crown, to be 
exercised by and through the King’s Bench 
in ordinary cases of common law rights. 
Offences against University statutes are not 
cognisable as such by tlie courts of law, or 
justices of the peace nor are they offences 
against the crown so as to be pardoned by an 
act of grace. According to the statute 13. 
Eliz. C. 29, already mentioned all injuries and 
trespasses against the peace excepting treason, 
mayhem, and felony are triable in the Uni- 
versity of O.xford or Cambridge by the Lord 
High Steward or His deputy ; But the power 
has not been exercised in either University for 
a long time. 

The courts which under the statute take 
cognisance are called the Chancellor’s courts 


(i) Grant, loc, cit., p. 518. 

69 
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or more commonly the Vice-chancellor’s courts 
because they are practically held before him and 
his assessor. These courts are courts of record. 
In the University of Oxford an appeal lies 
“from the sentence of the Vice-cliancellor to 
delegates appointed by the congregation ; and 
from thence to other delegates of the House 
of convocation ; if these all agree, their 
sentence is final, otherwise there was a further 
appeal to the crown in chancery who named 
delegates to hear the appeal, now the Judicial 
Committee of Council, With respect to the 
chancellor’s court of the University of Cam- 
bridge, its proceedings are examinable in the 
court of King’s Bench and upon its appearing 
to the court of King’s Bench that the court 
below has exceeded its jurisdiction, or acted 
erroneously within the limits of such jurisdic- 
tion, a mandamus will ii-sue to compel them 
to do justice to tlie injured party or a proliibi- 
tion according to circumstances, and so of the 
cliancellor’s Court of Oxford ; the rule is that 
proliibition always may be had where the 
court usurp)S jurisdiction.” 

It is necessary to observe tliat the two 
English Universities have somewhat diffeient 
jurisdictional powers: The jurisdiction of the 
chancellor’s court at Oxford extends to personal 
actions throughout England in which any of 
its members are sued ; while the jurisdiction 
of the Chancellor of Cambridge extends only to 
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such personal actions as arise within the town 
and suburbs. Again in the case of Oxford the 
privileged person must be resident within the 
University. Ttie only mode in which that 
court can assert its privilege is by discommon- 
ing a person who sues a resident member of 
the University m one of the King’s courts. 
The person discommoned is debarred from 
trading and maintaining intercourse with the 
members of the University, Thus in the 
Chancellor of the University of Oxford (I. O. B- 
952) a plaintiff wlio had sued a resident 
member in the Oueen’s court was called to 
appear in the Chancellor’s court for ha\'ing 
brought such an action. He neglected to put 
in an appearance. The Chancellor’s cou’^t 
proceeded of its own authority to adjudge 
that he should stop all proceedings and pay 
all costs and that on default he should be 
arrested. But it was held that the Chancellor’s 
court had no legal authority to do this although 
the penalt)^ in the method contemplated would 
have been less than that of discommoning. 

“ In Oxford the privilege of lieing sued in 
the Chancellor’s court for causes within its 
competence, arising within the precincts, 
extends to the servants and ministers of the 
University and of the colleges and scholars, 
provided such servants are matriculated and 
resident witliin the precincts ; but when one 
of them is sued along willi members ol the 



548 LAW OF CORPORATIOKS. 

University, it is not always necessary to prove 
that he is matriculated or resident. 

With respect to the privilege of servants 
in Cambridge, but little is to be found in the 
books. In Carrell v. Parke the defendant in 
an action on a bond purporting to be made at 
C in the country of Surrey pleaded the privilege 
of the University granted by Queen Elizabeth 
for scholars &c and their servants upon con- 
tracts made within tlie University and showed 
that the bond was made in Cambridge and 
that he was a servant of the scholars, to wit, 
bailiff of King’s college in that University. 
The report says “ it seems that the defendant 
being a bailiff of the college is not capable of 
the said privilege. But where a servant or 
other privileged person claims his privilege by 
way of plea to an action for a trespass, alleged 
to be committed out of the jurisdiction of 
the University court, he ought to conclude with 
the special traverse, without this, that he was 
culpable in any place without the University 
of Cambridge. 

The jurisdiction of the University courts 
does not extend to the cases where the Chan- 
cellor or the Vice-chancellor is himself sued, 
though along with others of the University : for 
no one but the king (it is said) shall be judge in 
his own cause and king only through his 
judges ; nor to cases where the officers of the 
Courts at Westminister are plaintiffs ; but the 
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Chancellor in former times appears to have 
claimed cognizance of an indictment against 
his Commissary for striking one of the 
marshalls of the king coming to execute his 
office within the University.” (i) 

There are certain other special powers 
granted to Universities c.g.^ the power of 
presenting to the livings of papists &c. which 
need not detain us here. The next important 
eleemosynary corporations are the colleges in 
the English Universities. These colleges must 
be distinguished from their Indian representa- 
tives. In our country the colleges are merely 
educational institutions affiliated to the uni- 
versities and not corporations in any sense. 
But the colleges that we are considering are in 
general corporations incorporated under the 
name of the master, fellows and scholars of a 
college. The head as already noticed is 
variously styled the president, the principal, 
the provost or the rector but commonly the 
master e.g.y the head of the Trinity College 
Cambridge is known as the master, so is that 
of St. John’s, Christ’s, Jesus, Cambridge. The 
head of the King’s College Cambridge is called 
the provost, that of the Queen’s College 
Cambridge is called the president, the head of 
Lincoln’s College Oxford is called the rector 
while some of the heads of colleges in other 
parts of Great Britain are called principals. 


(1) Grant loc. cit. p. 523, 
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Just as in the case of Universities the colleges 
in England have generally visitors for the most 
part appointed by the founders. The visitatorial 
powers lie in the appointee and his successors. 
In case of failure of the latter it results to the 
King who has to exercise the powers cy pres to 
the manner in which they were exercised 
before. The colleges in the Modern Universities 
differ somewhat from those in the older English 
Universities ; they have only formal visitors 
that is to say the authority to inspect them 
and to regulate their behabiour does not 
necessarily lie in the visitor in the case of these 
colleges. The existence of the visitors proves 
the ecclesiastical origin of the colleges in the 
older universities. 

In R. V. Catherine Hall, Cambridge a 
question arose as to whetlier the King could 
grant the inheritance of a visitation. Although 
this point was not definitely settled yet it was 
decided that the Crown could grant the power 
of visitation to any one it pleased for a time. 
And for this purpose no special form of words 
was indispensable. But it must be remembered 
that the King is bound to follow the founder’s 
will as far as possible when appointing a 
visitor. Thus in the case of the Magdalen 
College it was decided that the King was 
bound by the general words of acts of 
parliament which tended to perform the will of 
a founder. It is no argument for controlling 
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acts of a visitor done in pursuance and 
execution of power given by founder that such 
power is unreasonable. “ No usage which 
cannot be shown,” said Lord Eldon (in i. Jac. 
20, 34) “ to have a legal origin can even justify 
a breach of the statutes of a college.” But it 
is seen from the cases of Queen’s College Cam- 
bridge and Saint Catherines Hall, Cambridge 
that when the crown is the visitor as the 
ultimate heir of the founder it can grant a 
dispensation in particular cases with the 
statutes of colleges and may even grant a 
perpetual dispensation from the statutes, eg., 
at one time the president of Queen’s College 
Cambridge a lay man by virtue of a dispen- 
sation although the statutes of the college 
required the head to be in holy orders. 

A peculiarity of the college regarded as a 
corporation is that the officers are elected by a 
portion only of the whole collegiate body 
although according to common law the right 
of electing to the offices in a corporation is 
incident to tire whole body of corporators and 
this has been confirmed by a stature (33 Hen. 
8 c. 27.) that requites that in cases of all 
corporations the power of electing officers 
should be exercised by the whole body and 
not by a part only, yet the founders have been 
allowed to place tire right of election in a 
portion of the whole body in direct contraven- 
tion of this statutory rule. The fellows or the 
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master and fellows are the body in whose hands 
the right of election into the corporation is for 
the most part placed, although the college as 
a corporation consists of the master, the 
fellows and the scholars. The scholars have 
generally been excluded by the statutes of the 
colleges in matters of election. 

Certain points particularly characteristic 
of colleges in English law may be shortly stated. 
But it must be borne m mind that these have 
no application in Indian law. The only utility 
derivable from their enumeration is that they 
supply us with a standard of comparison. 
They serve to show what the Indian colleges 
are not. 

It is a settled rule that no minute accuracy 
is required with regard to the name of a college 
when it is making a grant or presentation to a 
church. All that is required is that the essen- 
tial of the name should be so preserved in the 
grant as to raise no real doubt which college 
is intended. Thus where a demise was by the 
name of the Provost of Queen’s College in the 
University of Oxford and of the fellows and 
scholars of the same college, the true name 
being the provost and scholars of Queen’s Hall 
of Oxford it was held that these differences 
were immaterial because the true name could 
be found from the deed of foundation, the 
practice of the college as well as the royal 
confirmations of the charter of incorporation. 
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A college like other corporations does all 
juristic acts by its common seal. The master 
is bound to affix the seal to an act of the 
majority even though the latter decided to act 
against the specific intention of the master. 
But if it is shown that to affix tiie college seal 
is in any case within the discretion of the 
master he is not bound to follow the decision 
of the majority and can withhold the seal. 

The power of admission to a college 
depends absolutely upon the will of the colle- 
giate body, the public not possessing any right 
of entering themselves on the books of a college. 
But a college cannot add at its pleasure to the 
permanent body of its members. “ A college 
which by its constitution is composed of a 
certain limited number of members, cannot, 
any more than any other corporation in such 
circumstances, make a permanent or even a 
temporary addition to the specified member 
of its members; thus if by the constitution or 
statutes of the founder the college is to consist 
of a certain body, as a master, so many fellows, 
and so many scholars, tlie college in general 
cannot add to such member in any of the 
branches ; nor, strictlyg can they' diminish 
from the number, though the practice undoub- 
tedly is not very rigid as to keeping each 
branch of the corporation always full of its 
proper number; and in fact one or more 
fellowships, or one or more scholarships, are 

70 
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very frequently allowed to remain vacant for 
considerable periods of time. In general 
however when the college consists of a number 
of members defined and specified by the founder, 
no addition can be made to that member so 
as to put the new members exactly on the 
same footing with the old ones except by a 
new charter and a fresh incorporation.” A 
question may be asked then as to how and 
with what limitation can a. college add to its 
members when the statutes of the college do 
not specify the number. In R. v» Master &c., 
of St. Catherine’s College (i. Jac. R. 381) this 
question was partially answered. It was held 
that a college was not bound to accept an 
increase to its foundation nor was it bound to 
accept any other trust but if it did accept such 
increase it would lie compelled to adhere 
strictly to the terms of the trust defining 
the increase just like an ordinary private 
person.” (i) 

Even a founder cannot make an addition 
to his own foundation without a fresli grant 
from crown. 1 hus in tlie A. G. v. Dulwich 
College (4. Beav. 255) A being empowered by 
the crown founded and endowed a college and 
obtained letters patent incorporating a certain 
number and conveyed lands to them but after- 


{i) A. G. V. Caius College Cambridge 2. Keen 10. See Grant 
loc. rit p. 542. 



LECTURE XI. 


555 


wards made statutes whereby he added to the 
number of members and appropriated to them 
a portion of the revenues, it was held that 
A had no power of creating additional members 
or of declaring any trust of the property in 
their favour. 

In this connection some points regarding 
college leases must be mentioned. In Abney 
V. Miller a testator devised two college leases 
by a will, after the making of whicli lie 
renewed his leases but died before the c dlege 
seal was set to one of the two new leases. It 
was held that as to tlie lease actually renewed 
there was a revocation of tlie demise, as to that 
which the testator liad attempted only to 
renew, there was no revocation. You see that 
tlie principle which applies to the contracts 
which have not been duly perfected by the 
affixing of the corporate seal in the case of 
corporations generally operates with regard to 
the leases that have not been completed. 
Again in Taylor v. Dulwich Hospital a college 
seised in fee was restrained by its constitution 
from leasing otherwise than for 21 years and 
at a rack rent. A lease was made to X who 
entered and during the term greatly improved 
the premises by building. Of this circumstance 
an entry was made in the college audit book 
together with a recommendation, signed by the 
head and majority of the body to grant him a 
new lease at the end of the term at the same 
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rent and shortly before the end of the term an 
order was made by the college for such new 
lease. Lord Parker held that the recommenda- 
tion and order not being under the college 
seal was not binding upon the college although 
it was signed by the majority of the members; 
and although if the tenant subsequently to the 
date of the order has invested capital on the 
premises in confidence and reliance upon the 
order, he would have been entitled in equity 
to compensation for the improvements, such 
compensation must have been made by the 
persons in their private capacity who signed 
the entry and not by the college, inasmuch as 
the intent of the proceeding was to wrong the 
college and violate the statutes and accordingly 
the tenant’s bill to compel the college to grant 
a new lease on the above terms was dismissed 
with costs. Here again the fundamental 
principle of corporation law has been applied. 
I have drawn your attention to that principle 
while discussing the methods of passing bye- 
laws. Where a majority takes upon it to do 
acts which it is beyond tlie competence of the 
corporation consistently with its constitution 
to adopt, the persons forming such majority 
are individually and in tlieir private characters 
responsible for such acts, and cannot shield 
themselves behind the corporate powers and 
corporate responsibility which they have ex- 
ceeded and violated. 
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In one respect the colleges formerly differed 
from other corporations at common law. This 
refers to trust funds administered by the 
colleges. At one time it was supposed that 
the colleges as fluctuating bodies could not be 
held responsible for the misapplication of trust 
funds by sometime members of the corporate 
bodies. Thus where a college had let lands 
under a very long lease and reserved rent, the 
college to pay the taxes, and it appears that 
the teiiant had paid the taxes b}^ mistake for a 
great member of years, without deducting them 
from the rent. Lord Macclesfield decreed that 
the taxes were to be deducted from the rent in 
future but refused to make an allowance back- 
ward and refused to direct an account because 
the College had lived upon their whole income 
and the sums were spent upon the repairs and 
other necessary demands of the College. Simi- 
larly in A. G, V. Baliol College, Oxford it was 
laid down “ that the Colleges are a various 
fluctuating body and that the money is used 
and persons who so applied it are perhaps dead 
and consequently the successors in title ought 
not to be fixed with liability for the misdeeds 
of their predecessors ” (9 Mod. 407). Again 
although where a college has by charter parti- 
cular powers over a school, as of removing a 
master for misbehavior &c. although they 
were not appointed general visitors, equit}^ 
would not interfere with their acts as regards 
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such powers ; yet “ in respect to the revenues, 
equity always interfered ; and the College 
having appointed one of their fellows master, 
and another usher, the latter of whom never 
resided and the former took both his own and 
the Usher’s salary Lord Chancellor Hardwick 
decreed the master to account for 15 years back 
for the benefit of the charity ; not of the Usher.” 
(A. G. V. Mayor &c. of Bedford 2 Ves 505). 
Of course for an equitable remedy the strict 
definition of a trust must be applicable to the 
provision concerned otherwise the remedy is 
through the visitor. 

I think you have observed that a deroga- 
tion from the general doctrine of Corporation 
law is noticeable here. A Corporation as I 
have repeatedly mentioned is characterised 
among other things by a successional continui- 
ty. The legal capacity is thought of as belong- 
ing to the entity and not to the component 
parts that form it consequently the rights and 
duties should be attributable to one continuous 
body. The successors in Corporate Office, if 
they are corporators themselves should accord- 
ingly be made liable for the misfeasance of 
their predecessors. But the cases already cited 
point to a different rule so far as maladmini- 
stration of trusts by Colleges is concerned. In 
a later case, however, a doctrine more consis- 
tent with the general principles- has been 
followed. There Lord Brougham observed “ it 
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is of no consequence, in cases of misappropria- 
tion of funds, that the individuals now sustain- 
ing the corporate character enjoying the 
immunities, and exercising the franchises of 
the Corporation, are wholly different from 
those who did the wrong or who permitted the 
neglect, and are only connected with them 
through the medium of a common municipal 
character ; this is the condition inseparably 
connected with their corporate character, and 
the individuality of the body j)olitic, with all 
its incidents, is thus maintained as perfectly in 
the system of jurisprudence, as the identity of 
the natural body is preserved entire in the 
system of the world.” (A. G. v. Mayor etc. of 
Norwich). The bearing of this decision on the 
misapplication of trust funds by the municipal 
corporations is quite clear. The general rule 
regarding the identity of corporations has here 
been applied to municipalities. But how far 
this applies to colleges is still doubtful. In A. 
G. V. Cains College Cambridge (2 Keen, 150) 
it was decided that “ the Court of Chancery can- 
not interfere with a trust which a testator has 
appointed to be in a college, upon any notion 
that there is more personal responsibility in 
individuals, and it will not appoint new trus- 
tees, although there have been great errors and 
misapplication of the charitable funds commit- 
ted by the College for two centuries, no corrupt 
or improper motives having been imputed to 
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them.” It appears from this that if there is no 
doubt about mala fides, the misdeeds of the 
college committed long ago may be visited on 
the present generation of corporators. 

Legislation has brought the colleges more 
in line with other corporations. The statutory 
law need not detain us here. Most of the 
statutes refer to the collegiate property, tithes 
and advowsons which have no parallel in 
India. These are matters peculiar to English 
law and are of local rather than universal 
interest. Comparative jurisprudence must deal 
with them fully but as we are in the present 
course of lectures only indirectly concerned 
with that branch of legal science, a bare 
mention of the fact is sufficient. 

It may be mentioned also that in English 
law the free grammar schools are important 
institution of eleemosynary nature. A famous 
statute {3 & ^ Viet. c. 77) has given the courts 
of equity large powers over these so-called 
public schools. The endowed schools as cor- 
porations bear some similarity to tlie colleges. 
TJieir constitution and administration are based 
on those of the colleges of the ancient English 
Universities. Various statutes have empowered 
the charitable scholastic instutions to hold and 
convey lands. 

A peculiarity of schools as corporations 
is that “ two persons only, the master and 
under-master, are frequently incorporated,” 
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contrary to the Roman maxim “ tres faciunt 
collegia.” There are several other points in the 
law of schools but as these would take us into 
many by-paths it is better to leave them with 
the remark that in modern law the statutes 
are creating educational corporations on the 
models of municipal ones. The old common 
law has been greatly modified by the 
modern statutory enactments in regard to the 
universities, colleges and schools. In fact the 
University of London that has been copied in 
India is a purely statutory corporation. The 
Indian Universities are likewise of the same 
class. Let us now turn to our own Universities. 
The law in this case is singularly simple. The 
constitution and legal capacity of the Uni- 
versities in India have been definitely settled 
by the incorporating statutes. The solitary 
Indian decision regarding the position of the 
Universities has already been mentioned viz., 
the Bombay University case vvhicii settled that 
tlie Indian Universities are like the eleemosy- 
nary corporations in England in several 
respects. They should be exempt from paying 
taxes on the property held for educational 
purposes. (The Bombay Municipality v. The 
University of Bombay.) 

The law of the Universities in India has 
been modified of late by the recent Indian 
Universities Act (Act VIII, 1904), The educa- 
tional corporation in the form of a University 
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was first called into existence in India by the 
Act II 1857 whereby the University of 
Calcutta was incorporated. That Act defined 
the constitution and the powers, with regard 
to property, of the University of Calcutta. It 
made the then Governor- General (Viscount 
Canning) the first Chancellor of the University 
and laid down the rules regarding the exercise 
of powers by the Chancellor and the Vice- 
Chancellor so far as the proper management 
of the Corporation was concerned. The 
Corporation was to consist of the Chancellor, 
the Vice-Chancellor and the fellows. They 
should superintend the affairs of the University. 
The University, as then constituted, was mainly 
an examining body, although in course of time 
it became a federal body with the constituent 
colleges. The preamble in the Act of 1857 
says that “ it has been determined to establish 
an University at Calcutta for the purpose of 
ascertaining, by means of examination, the 
persons wlu) have ar'quired proficiency in 
different branches of Literature, Science, and 
Art, and of rewarding them by Academical 
Degrees as evidence of their respective attain- 
ments, and marks of honour proportioned there- 
unto ” Consistently vvitli this purpose the 

University was incorporated as an examining 
institution. Why this departure from, the 
policy of the English Universities prevailed in 
India is a matter of history and it is beside our 
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object to enter into the details of discussions 
regarding the educational policy which is a 
political rather than a legal topic. However, 
the Calcutta University as established by the 
older Act together with the later ones— Bombay, 
Madras and Allahabad and the Punjab — retain- 
ed its primary characteristic as an examining 
body till the newer Act modified it. Accord- 
ing to the Act VIII, 1904 “the University shall 
be and shall be deemed to have been incor- 
porated for the purpose (among others) of 
making provision for the instruction of 
students, with power to appoint University 
Professors and Lecturers, to liold and manage 
educational endowments, to erect, equip and 
maintain University libraries, laboratories and 
museums, to make regulations relating to the 
residence and conduct of students, and to do 
all acts, consistent with the Act of Incorpora- 
tion and this Act, which tend to the promotion 
of study and research,” The University as 
contemplated here should henceforth be not 
only a teaching but also a supervising cor- 
poration. The complete metamorphosis has 
not yet taken place in all the Universities but 
a great step has already been taken by the 
Calcutta University towards the contemplated 
reform. And 1 must risk a digression to men- 
tion that the reconstruction of the Calcutta 
University on the new statutory basis is, as you 
all know, due to the unexampled activity of 
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one man in this country, the man who has 
been directly responsible for establishing the 
University Law College and indirectly the 
University College of Science. The University 
as a corporation now consists of a) the 
Chancellor (b) in the case of the University of 
Calcutta, the Rector (c) the Vice-Chancellor 
(d) the ex-officio fellows and (e) the ordinary 
fellows. These corporators form the Senate 
and according to the present statute “ all 
powers which ate by tlie Act of Incorporation 
or by this Act confeired upon the Senate or 
upon the Chancellor, Vice-Chancellor and 
fellows in their corporate capacity or in the 
case of the University of Calcutta, upon the 
Chancellor, Rector, Vice-Chancellor and fellows 
in their corporate capacity, shall be vested 
in and exercised by, the Senate constituted 
under this Act and all duties and liabilities 
imposed upon the University by tlie Act of 
Incorporation shall be deemed to be imposed 
upon the body corporate as constituted under 
this Act.” (Act VIII of r9o4§4. (3)). The 
Senate then is the body having all the cor- 
porate powers and hence corporate liabilities. 
For the validity of legal acts the concurrence 
of the Senate is necessary and, as in the case of 
other statutory corporations, the common law 
rule has in certain respects been modified by 
the statutes, so it is not necessary for the 
validity of acts done by the University that the 
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Senate should be ‘ full ’ although according to 
general principles this ought to have been the 
rule. The Act definitely says that vacancy in 
the fellows’ list should not impeach a corporate 
act (§ 4 (4)). As nothing to the contrary is 
mentioned the majority principle has no doubt a 
valid application here. In fact there is no other 
way of transacting business by a group-body. 

The fellows are divided into (a) Ex-officio 
(b) ordinary. There are certain fellows called 
honorary but as they do not form a component 
part of the corporate group, they are not 
considered in connexion with the body cor- 
porate. The Ex-officio fellows are defined in 
the Act to be “ the persons for the time being 
performing the duties of the offices mentioned 
in the list contained in the first schedule to 
this Act or added to the said list under 
sub-section (2).” The latter mentions “ The 
Government may, by notification published 
in the Gazette of India or in the local official 
Gazette, as the case may be, make additions 
to or alterations in the list of offices contained 
in the said schedule.” The ordinary fellows 
are (i) elected by the registered Graduates or 
by the Senate (ii) elected by the Faculties 
& (iii) nominated by the Chancellor. Their 
numbers differ in different Indian Universities. 
In order to retain office an ordinary fellow 
must attend at least one meeting of the Senate 
during the year other than a Convocation. 
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The fellows are assigned to several facul- 
ties by oj^der of the Senate, the faculties are 
formed for the purpose of making rules and 
regulations regarding and for general super- 
vision of, the different branches of study. 
Members of a faculty should consist of persons 
specially qualified for the subjects of study 
represented by the faculty. 

As the Senate is a large body it is necessary 
that for executive work a smaller group should 
be selected. The Syndicate represents this 
smaller body. It is in fact an executive 
council with the Vice-Chancellor as the presi- 
dent. The Act says in § 15 (i). “The execu- 
tive government of the University shall be 
vested in the Syndicate, which shall consist of 
(a) the Vice-Chancellor as chairman (b) the 
Director of Public Instruction for the province 
in which the head quarters of the University 
are situated; and in the case of the University 
of Allahabad, also the Director of Public 
Instruction in the Central Provinces ; and (c) 
not less than seven or more than fifteen 
Ex-officio or Ordinary Fellows elected by the 
Senate or by the Faculties in such manner as 
may be provided by the regulations, to hold 
office for such period as may be prescribed by 
the regulations.” It is required by the Act 
that the regulations just referred to should be 
“ so framed as to secure that a number not 
falling short by more than one of a majority 
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of the elected members of the syndicate shall 
be Heads of, or Professors in, Colleges affilia- 
ted to the University.” (The Indian Univer- 
sities Act § 15 sub-section 2). In case of any 
doubt as to whether any person is or is not a 
professor as understood here the question is to 
be decided by the Senate. 

The most important function of the Indian 
Universities even after the passing of the new 
Act is that of conferring degrees. The Act has 
made provisions regarding ordinary and 
honorary degrees. The ordinary degrees are 
generally conferred on the results of Examina- 
tions specially instituted for the purpose. As 
regards the honorary degrees the Act says in 
§. 17 (where the Vice-Chancellor and not less 
than two- thirds of the other members of the 
syndicate recommend that an honorary degree 
be conferred on any person on the ground 
that he is, in their opinion, by reason of 
eminent position and attainments, a fit and 
proper person to receive such a degree, and 
where their recommendation is supported by 
not less than two-thirds of the fellows present 
at a meeting of the Senate and is confirmed by 
the Chancellor, the Senate may confer on such 
person the honorary degree so recommen- 
ded without requiring him to undergo any 
examination.” .'\s the University may confer 
degrees on fit and proper persons likewise it 
can cancel the degrees or the titles of honour 
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conferred or granted by the Senate when it is 
shown tl^t the person holding the degree or 
the title has been convicted of what in the 
opinion of the Senate is a serious ofEence. 

There are certain other provisions in the 
Act with regard to the affiliation and disaffilia- 
tion of colleges. The colleges in order that 
they might be regarded as adjuncts to the uni- 
versity should fulfil the conditions mentioned 
therein. It is not necessary for our purposes 
to detail them. The only point to be noticed 
in this connection is that, as already observed, 
the colleges in the Indian Universities are not 
corporations but merely amorphous associations. 
That is why the Indian law does not concern 
itself with the corporate nature of a college. 
As an association an Indian college is governed 
by the laws similar to those applicable to the 
unincorporate bodies in England. A college 
may very well be compared from the juristic 
standpoint to an educational shop. Therefore 
it is needless to repeat the common law rules 
applicable to an Indian college. 

The regulations in the Indian Universities 
Act with regard to the procedure to be followed 
in holding any election of Ordinary Fellows, 
the appointment of the registrar and servants 
of the University and of professors and lecturers 
of the University and the miscellaneous provi- 
sions regarding the territorial exercise of powers 
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show clearly that as corporations Indian Univer- 
sities differ in this important respect from their 
English prototypes that while the latter are 
perfectly independent of the Government the 
former are under a thorough control of the 
British Government. In other words the Indian 
Universities legally speaking are not indepen- 
dent corporations but are parts of the State 
machinery. The Governor- General in Council 
is by law competent to dictate terms to the 
Universities. They may be said to constitute 
the visitors of the Indian Universities. Whether 
the position of the Indian Universities would 
have been better under a different legal scheme 
is a question that does not touch our subject 
directly. But it must be observed that under 
the present Act a more definite control is given 
to a body outside the corporation and the 
effect is the creation of a novel type of an 
educational corporation whicli at present is 
doing admirable work. 
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LECTURE XII. 

Quasi-Corporations. 

So long the group persons have occupied 
our attention. In this final lecture I should 
like to deal with tlie characteristics of persons 
that may have corporate powers, sub modo or 
for specific purposes. These are called quasi - 
corporations — a term frequent in America and 
adopted by Grant in his famous treaties on the 
law of corporations. These quasi-corporations 
may in their turn be classified under the heads 
aggregate and sole. The American lawyers 
however treat, for the most part, of quasi- 
corporations in connection with corporate 
powers exercised by bodies which liave more or 
less an organisation designed for public service. 
Thus according to American law railroad 
companies engaged in the common carriage of 
passengers and goods are quasi public corpora- 
tions. But in Indian as well as in English law 
these bodies are treated, as you know by now, 
as public business corporations. Sometimes 
however the public officers or public boards are 
regarded in America as quasi -corporations 
because they have the power to make contracts 
in reference to public affairs and are clothed 
with the capacity of succession and as such 
they have without an express grant of authority 
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the capacity to sue and be sued in regard to 
any matter in which, by law, they have rights 
to be enforced or are under obligations which 
they refuse to fulfil , e.g., the trustees or 
overseers of the poor, of the lev'^y court of 
a country, and of a board of country 
commissioners or supervisors, trustees of schools 
and town supervisors are quasi -corporations, so 
is the Gtivernor of a state a quasi -corporation 
with regard to his office so that when, under a 
statute, bonds are made payable to him, he or 
his successor may sue tl'ereon in liis official 
capacity, (i) The Indian and tiie English law 
offer some similar examples in this respect. It 
is instructive to take up a comparative survey 
of both these systems so far as the present topic 
is concerned. I shall begin with some definite 
examples in order to find out the points of 
similarity or dissimilarity between the two 
systems mentioned. First as to the quasi- 
corporations aggregate in English law. 

According to Grant “ the most important 
of these bodies are Chun'h -wardens, who though 
empowered to hold goods &c., in succession for 
the church have not power to hold lands in 
succession, have not a common seal and want 
other characteristics of complete incorporation ” 

(i) Levy Court v. Woodward. 2 Wall (U. S.) 5*^1 J Trustees of 
Schools ff. Tatman 13. 111 . 27; Jansen v. Ostrander i. Cow (N. Y.) 
670; Rouse V. Moore 18 Johns (N. Y.) 407. Governor v. Gridley 
1. Walk (Miss) 328. 
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(Grant p. 600). The Church- wardens are 
capable holding money and goods to the 
use of the parish by gift or legacy and they 
may have an action for taking the goods 
whether in their own time 01 in that of their 
predecessors because their predecessors cannot 
commence an action as Church-wardens, after 
the expiration of their term of ofBce for any- 
thing done or any cause of action which had 
arisen during that term. The reason for this 
rule is that the possession and custody of the 
goods of the church are only vested in them 
for the benefit of the parishioners, the property 
always remain in the parishioners. 

Church-wardens, of themselves being unable 
to take or hold lands or other real property it 
was customary in common law for persons 
making grants of lands for the benefit of the 
poor of a parish to vest the property in feoffees 
to the use of the poor. Through the interven- 
tion of a trust something like perpetual suc- 
cession was attained thus giving the feoffees a 
character somewhat similar to a corporation. 
But the statutory law g^ve the Church-wardens 
power to purchase or hire houses or deal with 
real property for the benefit of the poor. 
(9. Geo. I. Chap. VII §. 4 ; 45 Geo. III. Chap. 
54 §. I.). Through legislation therefore the 
Church- wardens became semi-incorporate while 
they retained their original character of trustees. 
In tliis respect the Indian law offers parallel 
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instances. The Mutwallis in Mohamedan law 
have the compound characteristics of corpora- 
tions and trustees. They may be regarded for 
some purposes as quasi-corporations and for 
other purposes as trustees. Thus when persons 
liable to pay rent are Mutwallis it is essential 
that all the Mutwallis should be brought before 
the court as defendants inasmuch as Mutwallis 
stand here in the position of trustees. The 
case of Abdul Rab Chaudhury v. Eggar (35 Cal. 
p. 182; decided by the Calcutta High Court 
may be taken in illustration. This was a suit 
for arrears of rent. A owned a four-anna share 
of a Kharija taluk which he let out in putni to 
B. A subsequently sold this share to the 
plaintiffs and the plaintiffs in their turn made 
a gift of it to C and D. C afterwards made a 
transfer of a share in favour of E. Then C, D 
and E granted a putni potta in respect of the 
said four-anna share to the plaintiffs who by 
virtue of tlie potta became entitled to receive 
rent from the defendants who are in possession 
of the putni as Mutwallis under a wakf created 
by B. These Mutwallis refusing to pay rent 
the ptaintiflfs instituted a suit in the Munsiflf’s 
Court. The Munsiff dismissed the suit. The 
lower appellate Court held that the suit did 
not lie against one of the defendants who was 
a minor and not properly represented, but it 
did lie against the other defendant. Hence the 
appeal was preferred to the High Court. 
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Maclean C. J. held that the plaintiffs could not 

succeed because they had not brought before 

the Cou^t all the parties who were liable to 

pay their rent. The rent was created by a 

putni potta. The interest under this putni 

potta subsequently became vested in the two 

first defendants as Mutwallis. “ I have always 

regarded ” observed the Chief Justice “a Mut* 

walli as a trustee. One of the Mutwallis is a 

minor ; he is a defendant but no guardian ad 

litem has been appointed on his behalf for the 

purposes of this suit. It is found that summons 

was not properly served upon him ; therefore 

as both Mutwallis are not before the Court the 

suit must fail.” From this it appears that 

a Mu twain has been regarded as a trustee at 

least when payment of rent is concerned. 

Whether he can always be regarded as a trustee 

is a different question ; and it would be a rash 

statement to pronounce that a Mutwalli can 

never be a quasi -corporation sole or a body of 

Mutwallis a quasi-corporation aggregate. In 

fact the theory of Mohamedan wakfs would 

countenance the view that Mutwallis are like 

* 

corporations in some respects at least and 
therefore properly speaking quasi -corporation 
aggregate. 

Another instance of bodies figuring some- 
times as quasi-corporations and sometimes as 
quasi-trustees is furnished by the Shebaits of 
Hindu law. A Shebait is a manager of quasi- 
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trustee for the benefit of the idol and therefore 
has no power to alienate the heriditory office 
of Shebaitship by will. Rajeswar Mullick v. 
Gopeswar Mullick decided by the Calcutta 
High Court may be taken as an example 
(35. Cal. 226). Plaintiff sued for the construc- 
tion of the will of his uncle Lalit Mohan 
Mullick under these circumstances. In the 
will it was provided that after the testator’s 
death his widow Sudevimoni Dassi would 
perform the services of the family Thakur 
established by the testator’s grand-mother 
Chitramoni Dassi and receive expenses for the 
purpose from the receiver as the testator had 
been doing and that she was to be succeeded 
in the Shebaitship by the plaintiff, plaintiff’s 
son &c. On the death of Sudevimoni Dassi 
disputes and differences arose between the 
plaintiff and his brother and th(' nephew of the 
defendants in the suit as to tiie plaintiff’s right 
under tlie will and as to whether Lalit Mohan 
had any power to devise his right and interest 
in the worship of the idol. 'Fhe plaintiff con- 
tended that Lalit Mohan was entitled to deal 
with his turn of worship by will and custom 
of his family, as also of his caste and custom of 
the Hindus of Bengal. Defendants denied the 
existence of any custom of tlnf^ family, of 
the caste or any custom of the Hindus of 
Bengal. They further contended that the clause 
in question in the will wms invalid. Chitty J. 



5^6 LAW OF CORPORATIONS. 

decided against the plaintiff and from that 
decision the plaintiff appealed. On appeal it 
was held by Maclean C. J. “ there are cases and 
authorities for the proposition that a Shebait 
may by an act inter vivos alienate theShebait- 
ship. But these alienations are not regarded 
with much favour and special circumstances 
must exist to support them. The authorities 
which substantiate this proposition need not 
be referred. But all of them relate to alienations 
inter vivos and with one exception there is 
none for the proposition that a Shebait can 
by his will bequeathe the Shebaitship. On 
principle he cannot do so ; for the question at 
once arises what has he to bequeathe or alienate 
under his will ? A Shebait is a manager or a 
quasi- trustee for the benefit of the idol, his 
office endures only for his life ; his will only 
comes into operation on his death What is 
there then for him to alienate by his will ? 
Nothing. In Mancharam v. Pranshanker (6 Bom. 
298) the alienation no doubt was by will ; 
but the learned judges seem to have proceeded 
on the view that because in certain cases 
there may be an alienation by a Shebait 
by an act inter vivos so equally there can be 
an alienation by a Shebait by his will. But 
the distinction is obvious. There is nothing to 
pass under the will but there is something 
which can pass by an alienation inter vivos 
viz., the then existing interest of the Shebait 
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There was then nothing which Lalitmohon 
could pass by his will so far as relates to the 
shebaitship. Any usage or established practice 
in the family has not been made to justify the 
alienation.” So the SI)ebait is treated as a 
quasi 'trustee, despite his character as a quasi- 
corporation, at leasi for the purpose of disposi- 
tive juristic acts. In a former lecture I have 
dwelt fully on the legal position of a shebait 
in Hindu law. You remember that sometimes 
a group of shebaits may figure as a unitary 
group and consequently as a semi -incorporate 
body. But it must be observed at the same 
time that the principle of perpetual succession 
— a fundamental characteristic of corporate 
bodies — does not obtain in the case of shebaits. 
They may therefore be treated sometimes as 
quasi-corporations and sometimes as quasi- 
trustees. 

In English law the guardians of the poor 
of unions lorni quasi-corporations. By a 
statute the guardians are empowered to accept, 
take and hold for tlie benefit of the unions or 
tile parishes ” any buildings, lands, or heridita- 
ments, goods, eilecls or otlier property and may 
use a common seal and they are further em- 
powered by that name to bring actions, to 
prefer indictments, ami to sue and be sued in 
virtue of their ollice.” (4 & 5 will IV C. 7^-) 
The characteristics of these bodies as marked 
out in the statute serve to place them in the 
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category of quasi -corporations. It is not 
necessary, however, for our purposes to deal 
with them more fully ; because on the one 
hand they do not exemplify any exceptional 
rules and on the other tliey do not oifer a basis 
for generalisation. They are peculiarly English 
and have not been copied in the other systems. 
True they are connected with charity but the 
charitable endowments of the English law as 
well as the cognate religious endowments 
therein are not comparable to the charities 
and endowments in our law. Here it may be 
instructive to pause a little for a general survey 
of the characteristics of endowments in some 
of the improved judicial systems before taking 
up the subject of quasi-corporations sole. 

The endowments are in general juridi- 
cally divided into establishments and foun- 
dations. Gierke thinks tliat up to the 
reformation all foundations were dominated by 
the corporative system ; moreover the religious 
which were but a variety of association were 
governed by a rule tliey could not change freely. 
They had to get the permission either of the 
Holy See or of tlie Ordinary. They conse- 
quently approximated to the perpetual and 
immutable endowments. They had not the 
supple, floating, and incessantly varying cha- 
racter of the association. When one entered 
a congregation it was for life while an associate 
could retire from the association if he liked. 
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Moreover the congregation realises total absorp- 
tion of the activity of its members, it implies 
a community of life and co-habitation under a 
common rule. The association on the other- 
hand requires a small part of the associate’s 
activity. The congregation does not admit 
of any partition of property because it reserves 
nothing individual. In the association the 
individual life remains intact. The idea of an 
aim comes to the fore juridically in a congre- 
gation. Between a congregation united under 
a common rule in view of a common end and 
a foundation properly so called, constituted 
by its charge and served by a collectivity of 
managers or administrators the difference is 
almost imperceptible. Again a religious 
society or an hospital can be founded by a 
particular, a single individual making a dona- 
tion, while an association needs a plurality of 
men. The religious congregation tended to be 
confused with a foundation and a foundation 
with the congregation that served it. There 
was a confusion of this nature till the laical 
influence freed the foundations from the reli- 
gious congregations. Gierke would date this 
from the Reformation and Salcilles from an 
earlier period. There is no doubt in the 
Sixteenth Century truly laical establishments 
started. These had nothing to do with the 
religious congregatio.ns. It was so in Germany 
where the religious congregations were 
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disappearing since the Reformation, the same 
notion was prevailing in France and other 
Catholic countries, although in France the 
corporative idea was for sometime a little 
vague and uncertain. The charitable establish- 
ment of the ancient regime appeared as a 
representative of the grouped poor for whom 
the establishment existed and not tlie con- 
gregation serving the establishment. Here one 
may regard tiie anonymous group of tiie poor 
as the person in law. This kind of anonymous 
corporation is precisely one of the theoretical 
forms of the foundation and conceived under 
this point of view it is tlie idea of tiie founda- 
tion that prevails with regard to the indeter- 
minate collectivity of beneficiaries. In Germany 
the doctrine disengaged itself much more 
radically from the I'orporative ('onception to 
be attached to the notion of a charge with an 
aim. This was the idea of a stiftung, its judi- 
cial construction was elaborated towards the 
end of the i8th century and it took a definite 
shape with the pandecitists of the 19th. Before 
taking up the two tfieories of foundation it is 
necessary to deal with a famous English case 
regarding the position of congregations in 
modern law. I'his is the famous Free Church 
of Scotland Appeal Case. 

The Free Church dispute arose, according 
to Smith’s summary, in this way. “ In 1843 a 
large number of members of the Established 
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Church in Scotland, dissatisfied with the system 
of patronage then existing, seceded from the 
main body and called themselves The Free 
Church of Scotland. Both those who seceded 
and those who remained claimed equally to be 
the true Church of Scotland and each party 
believed that it was the duty of the civil 
power to support the true church as a State 
establishment. The secession of 1843 was of 
course not the first that had taken place, and 
there were at the time other independent 
Presbyterian bodies already existing in Scot- 
land. Towards t!\e end of the 19th century 
proposals were made for tlie union of the 
Free Churcli with one of these societies, then 
known as the IJnfted Presbyterians, who did 
not believe in the principle ol State establish- 
ment, In 1892 a step was taken towards Union 
by a Declaratory Act of the Free Church 
Assembly which, it was alleged, modified tlie 
existing doctrine of the Free Church upon tlie 
authority of the Westminister Confession 
generally, and in partic ular upon the question 
of predestination, so as to make it more accept- 
able to tfie united Presbyterians. Finally, an 
Act for effecting a complete union was sanc- 
tioned in the Free Church Assembly on October 
30, 1900 by a majorit}^ of 643 votes to 27. 
When this was passed the minority considering 
the whole proceedings to be ultra vires imme- 
diately withdrew, declaring that they and their 
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supporters were the true Free Church and as 
such entitled to its property. Whether or not 
this contention was well founded was the 
question for the Courts. In Scotland Lord 
Low the Lord Ordinary and the judges of the 
Inner House held that the change of position 
with regard to establishment was not a matter 
of fundamental principle and therefore large 
within the competence of the Assembly. In 
deciding this the Lord Justice. Clerk, Lord 
Trayner and and Lord Low all held that if it 
had been fundamental the act of union would 
have been ultra vire^. But Lord Young went 
much further in conceding a wider power of 
legislation to the church remarking “ I desire 
to say that there is, in my ofyinion, no rule of 
law to prevent a dissenting church from 
abandoning a religious doctrine or principle, 
however essential and fundamental, or from 
returning to it again with or without qualifica- 
tion or modification Whether or not a pro- 
perty title is such that a forfeiture of property 
will follow such abandonment or return is 
another matter.” 

None of the judges in the Scottish Courts 
expressed any opinion upon the point about 
pre-destination. Upon appeal the judgment 
in favour of the United Free Church was reversed 
by a majority of the House of Lords. 

This case is worth dwelling upon as illus- 
trating the logical outcome of the street 
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contract-doctrine applied to associations, Hal- 
dane remarked in course of his speech “ The 
case is a peculiar one in this respect that in 
the legal conception there is really not much 

difficulty the problem which is difficult is 

the conditions which give rise to its solution. 
Which of two perfectly well understood legal 
conceptions of the position of the church is 
adopted, depends on what view the tribunal 
before which the case comes, takes of matters 

of history and matters of doctrine We are 

agreed here that the qustion is one primarily 
of contract and secondly, of trust springing 
from that contract, and the question is what 
was the contract and what was the trust which 

they set up amongst themselves ? ” In 

other words the difference between the two 
parties came to this — the appellant said that the 
original contract of union in 1843 did not 
permit the alteration of fundamental principles 
and that the Act of Assembly of 1900 was such 
an alteration. The respondents claim that any 
one joining the Free Church impliedly consented 
to accept the full legislative authority of the 
assembly over all ecclesiastical matters, includ- 
ing those of fundamental importance. If the 
Court were not willing to concede this they 
maintained that at any rate the alterations in 
question were not of this fundamental nature. 
The point to be specially noticed is that it was 
agreed on both sides that the actual members 
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of the majority were immaterial, and even if 
the dissentient minority had consisted of one 
individual only, that individual would have 
been equally well entitled to regard himself as 
the true Free Church and claim the control of 
all its property throughout the world. From 
this it appears tliat associations and congrega- 
tions are treated by tire English law as Quasi- 
Corporations. Altliough it must be observed 
that the law on this subject is in an unsatis- 
factory condition and until some statute lays 
down a clear principle the theory of Quasi- 
Corporations as applied to religious congrega- 
tions might prove ultimately harsh and inconse- 
quent. 

Now as to the quasi-corporations sole. In 
English law the officers of the crown such as 
the Lord Chancellor the Lord High Treasurer 
and sometimes the Chief Justices are regarded 
as corporations sole for certain purposes. So 
early as the reign of Henry 111, Philip Luvel 
the Lord Treasurer and his successors were 
created, by a grant of the guardianship of the 
Hospital of St. James in Westminister, corpora- 
tion sole. But they were not corporations 
for objects other than those specified in the 
grant of Henry HI. - Mad. Firm. Burg. 45 .). 
Grant says that “ tlie Chief Justices of the two 
benches are so far considered as quasi-corpora- 
tions, that they might be prescribed in, as is 
the case with respect to real corporations. 
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Thus it may be pleaded by one who has a grant 
of an office from either, that the Chief Justices 
have been used from time whereof, &c., to grant 
the office. ”( I ) ^ statute in the reign of 

Elizabeth, the clerk of the peace, for a country 
was invested with a quasi-corporate character. 
In American law as has already been mentioned 
the governor of states is a quasi-corporation 
sole. 

The question mav naturally be asked : Is 
the Govern or- General in India a quasi-corpora- 
tion sole ? To answer this query the position of 
the Governor-General in Indian law should be 
properly understood. The legal capacity, the 
powers and functions of the Viceroy in India 
hav'e been defined by statute. It is necessary 
to refer to the legislative enactment before 
drawing any conclusion with regard to the 
juridical position of the highest state func- 
tionary in India. 

Tl le first point to notice is tfiat the Gover- 
nor-General in India is not, juridically c'on- 
sidered, separate from the Governor-General in 
Council in other words the Englislr or the 
American analogy is not applicable to India. 
The question pertinent to our subject would 
then be what is the legal position of the 
Governor-General in Council in India ? Al- 
though according to the statute sometimes the 
Governor-General in Council e.g., in § 6. 24 & 

(i) Grant loc. cit. p 66i. Year Book 19. Henry VI Fol. 8, pi. 17. 
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25 Viet, C. 67 it has been laid down “ the 
Governor-General in Council may by order 
authorize the Governor-General alone to 
exercise, in his discretion all or any of the 
powers which might be exercised by the 
Governor- General in Council at ordinary meet- 
ings.” But this power refers to tlie settlement 
of general questions and not to legislation. It 
is therefore more apposite to talk of the juridical 
personality of the Governor-General in Council. 

Various statutes have settled the constitu- 
tion of Govern or- General’s Council in India. 
The Council consists of the ordinary members 
and of the extraordinary members. The legal 
position of the body is somewliat peculiar. In 
some respects it has supreme powers in other 
respects it is under the Secretary of State in 
Council e.g,, the Governor- General in Council 
cannot declare war or enter into any treaty for 
making war against any prince or state in 
India without the express command of the 
Secretary of State in Council. flie legislative 
pow'er of the Govenior-Geaeral-in Council 
extends to the making of laws and o gulations 
for altering any laws in force in the “Indian 
territories under the dominion of the Crown. 
In cases of emergency tlve Governor- General 
can issue ordinances without his Council but 
these ordinances remain in force only for six- 
months. From some of these characteristics 
one may be tempted to say that the Viceroy or 
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the Governor- Gtmeral in Council is a corpora- 
tion for certain purposes that is to say is a 
quasi-corporation. But when the test regard- 
ing property, contracts and liabilities is applied 
another group comes into view having autho- 
rity over the Governor-General in Council and 
exercising corporate powers. This is the 
Secretary of State in Council. According to 
21 & 22 Viet, C. io6 § 40 all property acquired 
in India vests in the Crown for the service of 
the Government of India, any assurance relating 
to real estate m i le by the authority of the 
Secretary o I S' in Council may be made 
under the hands and seals of 3 members of the 
Council of India, .\gain according to the 
same statute the Secretary of State in Council 
may, with the concurrence of a majority of 
votes at a meeting of the Council of India, 
make any contract for the purposes of the 
Government of India Act 1858, Any contract 
so made, if it is a contract which, if made 
between private persons, would be by law 
required to be under seal, may be made, varied 
or discharged under the hands and seals of two 
members of the Council of India. The benefit 
and liability of every contract made in pur- 
suance of this Act passes to the Secretary of 
State in Council for the time being. The 
Governor-General in Council may execute 
assurances in India on behalf of and in the 
name of the Secretary of State in Council. 
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Therefore semi-incorporate powers are shared 
between the Secretary of State in Council and 
the Governor-General in Council and it is 
nearly hopeless to attempt at classifying these 
bodies according to the juridical tests of 
personality. It may be worth while to notice 
that the English law, rather il logically, refuses 
to call the Secretary of State a corporation 
sole even for official purposes although the 
Post- master General is recognised to be one. 
We may call these bodies approximately quasi- 
corporations. 

Let us now turn to the tlieories of founda- 
tion that we left off in order to interpolate the 
examples just noticed of quasi-corporations in 
Indian law. The two theories may be broadly 
summarized by saying tliat the one regards the 
foundation as having a corporative substratum, 
the beneficiaries are the proprietorial represen- 
tatives. And the other regards the foundation 
as a patrimonial charge with a determined aim. 

If a foundation is regarded as an enlarged 
association the representative character proper 
to an association would subsist. If the board 
of a charitable establishment is regarded as a 
committee of a vast association of an indeter- 
minate number of beneficiaries, the board must 
be regarded as managed according to the 
intention of the latter. These cannot meet 
together and frame the rules for management 
and election of administration as in a true 
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associtaion of known members. Therefore it 
becomes necessary to entrust somebody with 
the duty of looking to the needs of the bene- 
ficiaries. This somebody is generally the func- 
tionary charged with the duty of watching 
over the general welfare of tlie country. It is 
the public adminisiration, then, that has the 
highest control over the foundation. This is 
the practical result of the application of the 
theory of foundation deriv(id from the corpora- 
tive idea. 

The second tlreory as already mentioned 
is connected with the conception of a proprie- 
torial charge having a definite aim. The 
foundation is regarded as a kind of modality 
of property — a form of property created by the 
intention of tlie founder, an intention designed 
to be perpetuated in a way. Sometimes it 
becomes necessary to vary some of the rules of 
such an establishment to meet the exigencies 
of time and it ma}’ b : necessary to interpose 
an authority for looking to such demands. 
But the charges are cai ried out consistently 
with the primary inteulion of the founder. If 
the administrative authority intervenes it does 
as a guardian and does not mechanically inter- 
pret a presumed intention of an anonymous 
collectivity as in the corporative theory. 

To these two different views correspond two 
distinct roles of public intervention, 'fhus the 
initial intervention according to the corporative 
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view is for authorizing the foundation 
when it appears that the conditions, under 
which it has been created, conform to the 
presumed intention of the eventual beneficiaries. 
The intervention of public authority replaces a 
general meeting of the associates. Again the 
realization of a foundation in private law (that 
is to say the process of creation and constitu- 
tion) differs acc(;rding to tlie views taken of its 
nature. Tints tiiere are two modes of creation 
(i) direct (2) indirect. Tlte latter although 
becoming common in India at the present day 
is agreeable to !l*e Frencli habit more than to 
the English and is nothing but an extension of 
charities sub modo. .As an example of indirect 
creation of an m tabbsliment may be taken a 
hospital constiriited by a testamentary direc- 
tion. Suppose the founder wants to endow it 
with five lacs )f rupees. In the legislative 
system that recognizes civdl personality of a 
charitable establishment the endowment thus 
created may be divided into two operations. 
The first one is f!ie charge given by the founder 
to an heir or an executor to erect a hospital 
as an establish in. 3 nt capable of receiving and 
being endowed with personality. The first act 
is then to ere- L the establishment. The next 
act is to pass the property intended for its 
endowment to it. Here difficulties may arise 
e.g. as in French law, in the case of transfer 
by executors (Salcilles loccit-Lect. 10) but 
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devices have been found out in other systems 
for obviating such difficulties. Thus in Indian 
law trusts are made to intervene when establi- 
shing endowed charity. These are to be regarded 
not as persons but as quasi- persons in other 
words the endowments in the Hindu and 
Mahamedan law like the endowments in Greek 
law are quasi -corporations. In the case of 
direct creation the testament or the declaration 
of intention to charge a particular fund is 
sufficient to constitute the latter into a person 
in private law. Of course certain conditions 
designed to make the intention manifest to 
third parties may be insisted upon by positive 
law e.g. declaration of intentir n together with 
an entry in the public reafister ris in Switzerland 
or a declaration coupled wit!> a formality of 
control like the administrative authorisation in 
Germany. But whatever may the condition 
— publication 01 approval — i' recognises and 
confirms a pre-existing foundation and does not 
create it. The creation of tlte foundation dates 
from the moment when the intention is manifes- 
ted or made effective. All that is necessary for 
direct creation is to settle dre plan and project 
and no further material worls oi establishment is 
necessary. This procedure, then, appilies only to a 
patrimonial work of the kind that develops into 
a judicial person with organised management. 

The theories as sketched here may be 
applied with necessary modifi ations to Hindu 
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Religious Endowments. The endowed property 
as you know may be (i) Deva-Stbanam i.e. 
Property of a temple (2) Mattaw Property, the 
head being a corporation sole (3) Property 
held by a Mutt. A Mutt as has been observed 
in Babajirao v. Laxmandas (I. L. R. 28 Bom. 
215) like an idol is capable of functioning as 
a juridical person in certain respects. But as 
you remember, no d<'»uht, that the Calcutta 
High Court in a Full Bench decision has 
admitted the idol to be a juridical person in a 
restricted sense- The Mutt wHl likewise be a 
quasi'Corporation and not .a full one. As regards 
the property dedicated absolutely for the 
worship of a family God the same observations 
hold good. The personification is not complete 
and on applying the tests already elaborated 
in diverse contexts these species of endowment 
do not appear to be corporat'ons in the full 
sense of the term. Here is a partin’ creation 
of a stiftung and a manager is appointed .with 
certain restricted juridical capacity. Thus in 
a Madras case (I. L. R. 27 Madras p. 472) it 
has been observed ‘'According to Indian 
common law relating to Hindu religious ins- 
titutions, the landed endowments thereof are 
inalienable. Though proper derivative tenures 
conformable to custom may be created with 
reference to such endowments, they cannot be 
transferred by way of permanent lease at a 
fixed rent, nor can they be sold or mortgaged.” 
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Thus the juridical capacity is limited by severe 
restrictions and these institutions are simply 
the means of carrying out definite aims with- 
out the intervention of full juristic persons. 
An interesting parallel might have been quoted 
from the German law of foundations where 
the distinction between a steftung and an 
anstalt shows how completely different legal 
systems have been compelled to adopt a similar 
machinery to meet the exigencies of circums- 
tances. But that will take us too far away 
from our subject. It is more to the point to 
dwell a little on the connexion between trusts 
and corporations here, as in Indian law the trust 
conception has served in many instances where 
continental law has had recourse to juristic 
personality. I shall shortly tell you what 
Maitland has thought of the connexion between 
these two diametrically opposite conceptions. 

The trust is a big affair. “ This must be 
evident to anyone who knows — and who does 
not know ? — ’that out in America the mightiest 
trading corporations that the world has ever 
seen are known by the name of ‘ Trusts.’ And 
this is only the Trust’s last exploit. Dr. Redlich 
is right when lie speaks of it as an allgemeine 
Rc( hts-instilute (all-common legal institution). 
It has all the generality, all the elasticity of 
contract.” The power, the elasticity of Trusts 
is seen from the results brought about through 
its instrumentality. The quasi-corporations 
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afford familiar instances of such work. The 
religious congregations of the Scottish law, 
the Hindu and Mahomedan endowments in 
more instances than one exemplify the same. 
And many difficulties regarding abstract forms 
are easily solved through the conception of a 
trust, “ In dealing with charitable trusts the 
('ourts have not been compelled to make any 
severe classification. Anstalt or Genossens- 
chaft was not a dilemma which every trust 
had to face ” But what about semi-incorporate 
bodies? No general classification can be given. 
All that the law of corporations tells us will 
not do. You remember the instances I have 
already mentioned. A trust-deed may be 
helpful here, “ We must look at the trust- 
deed.” We may find that as a matter of fact 
the trustees are little better than automata 
whose springs are controlled by the catholic 
bishop or by the central council of the 
Weslyans (say) or we may find that the trustees 
themselves have had wide discretionary powers. 
A certain amount of Zweck (aim) there must 
be, otherwise the trust would be ‘charitable.’ 
But this demand is satisfied by the fact that 
the building is to be used for public worship. 
If, however, we raise the question who shall 
preach here, what shall he preach, who shall 
appoint, who shall dismiss him, then we are 
face to face with almost every conceivable 
type of organisation from centralised and 
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absolute monarchy to decentralised democracy 
and the autonomy of the independent congrega- 
tion. To say nothing of the catholics, it is 
well known that our Protestant Non-confor- 
mists have differed from each other much rather 
about church government than about theo- 
logical dyna but all of them have found 
satisfaction for their various ideals of ecclesias- 
tical polity under the shadow of our trusts.” 

This brings us to ‘ unincorporate bodies.’ 
The village communities of Ancient India are 
such. The joint family in Hindu law is another. 
It may be of some consequence to state that 
the bodiliness whicli characterises a corporation 
or semi-bodiliness, if one may use the expres- 
sion, that characterises as quasi-corporation 
cannot be predicated of even the Mitakshara 
family estate. The ‘jointness’ that is present 
is a sign of union rather than of unity. True 
sometimes the appellation corporation is loosely 
affixed to the Hindu family but that is only a 
product of vague generalisation. The point 
may be made clear by a simple example. If 
you find that a group is treated as consisting 
of separable units when it is trading it is a 
sure indication that the group is amorphous. 
It is unincorporate. Thus a member of a 
Mitakshara family acquires by birth a sort of 
interest in the joint family trade. This interest 
is comparable to that of a partner but it is not 
exactly a partnership because as it was pointed 
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out in Latchmanen v. Siva (26 Cal. 354) 
although a Hindu infant is entitled to an 
interest in the joint family trade by birth he 
does not thereby become a partner of the 
trading firm. The fact, however, that bears 
on our subject is that the members are treated 
as severally liable on account of the trade. 
The jointness allows of a division into distinct 
parts and the ‘ rechtsfahigkeit,’ to use the word 
invented by Neubeeker, appertains to the 
managing members as accredited agents of the 
family group. So the group must not be treated 
even as an incipient corporation, Sir Henry 
Maine notwithstanding. Co-ownership let us 
be reminded again is not corporate ownership 
perhaps it may be asked is not the joint 
family a form of a quasi-corporation ? To this 
query it is difficult to give an unambiguous 
answer. Because on the one hand the quasi- 
corporation demands a kind of semi-bodiliness 
and on the other hand the ‘ body ’ is so accom- 
modating as to make room within itself for 
many of the apparently unincorporate entities. 
A recent Bombay case may be taken in order 
to show the nature of the problem. In 
Sakharam v. Devaji (I. L. R. 23 Bomb. p. 372) 
it was laid down that when a debt is incurred 
by a Hindu as manager of the family for family 
purposes, ‘ the other members of the family, 
though not parties to the suit, will be bound by 
the decree passed against him in respect of the 
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debt ; and if in execution of the decree any 
joint property is sold, the interest of the whole 
family in such property will pass by the sale.’ 
Here we are in a dilemma. The jointness 
appears to be more than mere union of separate 
individuals into a whole. According to the 
view just quoted the absentee is equally bound 
with the consenting party. The corporateness 
is shadowed forth in this case. Must there be 
not, therefore, in the jointness a destinatory 
who is a juristic person ? I believe the answer 
will be the theory is to be modified by practice. 
I must not make bold, llierefore to classify the 
Hindu joint family under a corporative or 
semi-corporative head. 

It remains to say a vv'ord or two about 
the contractual and tortious liability of quasi- 
corporations. In Amalgamated Society of 
Railway Servants v. Osborne (1910, A. C. 87) 
the question of contractual rapacity of such 
bodies was thoroughly gone into. Here an 
injunction was sought to restrain a trade union 
registered under the Act of 1876 from applying 
its funds to the payment of election expenses 
and the maintenance of Labour members in 
Parliament. The injunction was granted by 
the Court of Appeal and confirmed by the 
House of Lords. Various reasons were advanced 
for this, but the principle underlying the 
decision was that the trade unions came within 
the reasoning of the Ashbury case (1875, L. R. 
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7 H. L. 653) and were therefore limited in their 
activities to those objects which the enabling 
statute either expressly or impliedly allowed. 
Although the Trade Union Act 1913 has set 
at rest many of the difficulties raised by this 
decision yet the fact that a statute has been 
called forth by it requires some attention to 
the principle of this case. The question of 
fundamental importance is whether the prin- 
ciple of the Osborne case applies to those bodies 
which have retained their voluntary status by 
not accepting registration under the new Trade 
Union Act. In other words what is the position 
of quasi-corporations with regard to general 
contracts? The language of the judgments in 
the House of Lords is not quite consistent and 
leaves the matter in doubt. In the court of 
sessions, however, Lord Skerrington said “ un- 
registered unions fall outside the principle of 
decision.” 

The question of tortious liability came to 
head in the famous Taff Vale Railway case, (i) 
An industrial dispute had arisen between the 
plaintiff company and their employes, and the 
defendant trade union (which was registered 
under the Act of 1876) intervened on behalf of 
the men. In the course of the dispute some 
tortious acts were committed by union officials 
acting within the scope of their employment 

(1) Taff Vale Ry. Co. v. Amalgamated Society of Ry. servants 
( *901) A, C. 426. 
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and Mr. Justice Farwell granted an injunc- 
tion not only against the offending individuals 
but also against the trade union in its registered 
name. Upon appeal the name of the union was 
struck out of the action, the court of Appeal 
holding that there was no legal entity between 
a corporation and an individual which could 
be sued in a court of law. But upon final 
appeal the judgment of Farwell J. was restored, 
the House of Lords holding that the statutes 
which invested the unions with certain cor- 
porate previleges had thereby impliedly imposed 
the corresponding corporate liabilities. 

This famous decision aroused a vigorous 
political controversy. Maitland remarked in 
an essay read to the Eranus club “ of the Taff 
Vale case we are likely to hear a good deal for 
some time to come. The trade unions are not 
content ; there will be agitation ; perhaps 
there will be legislation.” (i) This prophecy 
came true in 1906 wlien the Trade’s Disputes 
Act (6 Edw. Vn C. 47 §. 4) reversed the Taff 
Vale decision so far as trade unions were 
concerned. The House of Lords has in Vacher 
V. London Society of Compositors (1913. A. C. 
107) held that the exempting section of the Act 
mentioned extends to all torts committed on 
behalf of a trade .union, not merely to those 
committed in furtherance or contemplation of 


(i) Maitland — Collected Papers Vol. Ill p. 271, 
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a trade dispute. The principle of the decision 
is not exhausted by the statute. The essence 
of the judgment is that corporate privileges 
and corporate responsibilities must always be 
co-ordinate unless parliament has decreed the 
contrary ; in so far as any body of men exercise 
powers analogous to those of corporations, so far 
do they incur the liabilities of corporations for the 
acts of those ivhom they employ. Lord Mac- 
naghten said "it cannot matter in the least 
whether persons acting in concert be combined 
together in a trade union or collected and 
united in any other form of association.” 

It has been remarked by a recent writer 
" this is of course a dictum not strictly called 
for by the bare requirements of the case in 
debate; but it is valuable as showing that 
Lord Macnagliten rested his judgment upon 
broader and firmer ground tlian the implied 
construction of the enabling statute. Up to 
tlie present time no otlier case seems to liave 
arisen to give the courts the opportunity of 
applying the principle of the Tail Vale case to 
the circumstances of an ordinary voluntary 
society. In the absence of judicial authority 
reference may perhaps be made to the opinion 
of Sir Edvv.ird Clarke printed in the Times of 
Mart h 6, 1912.” On tlie auiliority of the Taff 
V^dle case Sir Edward Clarke supposes that the 
property of the Women’s Social and Political 
Union can be made liable in a representative 
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action for damage caused through the wanton 
acts of women belonging to the union and 
guided by it. 

Two Other earlier cases^ may be mentioned 
in this connection. In Elkingtan v. London 
association for the Protection of trade (191 1, 
28 T. L. R. 117) an action was brought for 
libel against the association, the judgment 
was however given for the defendants onThe- 
ground that the publication in question was 
not libellous. The case shows that quasi- 
corporations may be sued like corporations for 
libel. Again in Brown v. Lewis (1896, a 12 
T. L. R. 455) a representative action was 
brought against the committee of a foot ball 
club for negligencee in erecting a stand, 
whereby the plaintiff was injured. In this case 
the County Court judge, however, amended 
the ciaira into one against the members of the 
committee personally and this was confirmed 
by a Divisional Court. But it is certain that 
after tfie Taff Vale case a different course will 
be followed in a like raitter. 

The position of a quasi-corporation when 
it sues as a plaintiff in a tortious action 
may advantageously be taken up now. As 
regards a corporation it has been an admitted 
doctrine from very .early times that it is entitled 
to sue when any injury is shown to property 
or to rights of a proprietory nature (Y. B. 7. 
Henry VII. 9). When one turns to the semi- 

76 
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incorporate or unincorporate bodies there 
appears very little authority to be guided by. 
In an old case — Williams v. Beaumont (1833. 
10 Bing. 260.) the plaintiff was the chairman 
of an unincorporated assurance company, which 
was authorized to sue and be sued in thp name 
of its chairman. In other words it vvasa.quasi* 
corporation in the wide sense of the terms. 
The court held that under this power the 
chairman could maintain an action for a libel 
affecting the company in the conduct of its 
business. Again in a recent Scottish Case 
(Brown v, Thompson & Co. i 9 ii S. C. 359) a 
newspaper published an article alleging that 
the Roman Catholic authorities of Queen’s 
Town had been guilty of religious persecution. 
Upon this the Roman Catholic bishop of 
Queens Town and the six principal clergy of 
the place raised an action, alleging that the 
libel referred to them. The Court of Session: 
held the averments to be relevant and at the 
trial verdict and judgment were entered for 
the pursuers. Apart from such cases on parti- 
cular torts there does not seem to be any clear 
authority settling the general question regard- 
ing the povyers of quasi-corporations to sue for 
torts like corporate bodies. 

Here I must stop. With the Taff Vale 
decision a, new. chapter has been added to juris- 
prudence. Common law, for a long time knew 
no tertium quid between a body corporate and 
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a body unincorporate. The trust governed 
association^ it is true, held a place rnidway 
between the two, but, then, it was the ‘trust- 
aspect ’ and not the ‘ person -aspect ’ that 
mattered there. But since the Taff Vale case 
the quasi -corporation has been clothed with a 
sort of personality — quasi -personality one might 
say. The evolution of this entity may fittingly 
be studied at the close of our course. 

A trade union— the typically uuincorporate 
body — -must be our starting point, ft is interest- 
ing as a connecting link between a corporation 
and a quasi-corporation. A man who found 
himself permitted to bring home to a corpora- 
tion a tort, a libel, or an assault, found no 
similar permission accorded to hirh in proceed- 
ings against a trade union. “ The law denied 
him a remedy against tlie union, declaring that 
there was no ‘ it ’ to sue ; he must go seek the 
individuals and sue ‘ them.’ He might riot lay 
hands on the trade union funds, ft is plain 
enough from the history of trade unions that 
the pioneers of these organisations were too 
acute to seek corporate form. Co-operation, 
not incorporation, was their aim. And so trade 
unionism became the magic wand which could 
create a body blessed with many privileges of 
corporateness ; any attempt to punish the union 
ilc.sij} ife 1 the ch inn ; at one; the body vanish- 
ed into thin air.” 
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Barliaraent came to the help of these uom- 
corporate bodies to protect them against the 
enemies within. The legislature gave “ to an 
association of individuals wliich is neither 
corporation, nor partnership nor individual, a 
capacity for owning property and acting by 
agents ” (Farwell J. in Ta£f Vale case). But 
before this intervention the trust was doing a 
great service in the English at least. A branch 
of law of trusts became a supplement for the 
law of corporations, U became a great factor 
in social development. It became “a most 
powerful instrument in social experimentation. 
To name some well known instances— It (in 
effect) enabled the land owner to devise his 
land by will until at length the legislature had 
to give way, though not until a rebellion had 
been caused and crushed. It (in effect) enabled 
a married woman to have property that was 
all her own until at lengtli the legislature had 
to give way. It (in effect) enabled men to 
form joint-stock companies with limited 
liability, until at length the legislature had fo 

give way ” (Maitland — The Unincorporate 

Body L. C. P. 278). The trust has supplied in 
addition to these means a ready substitute for 
a law about personified institutions. Its achieve- 
ments in this respect seem to have eclipsed all 
others in social and juridical importance. A 
comparison of English law or its derivative 
of Indiati law with the continental system will 



LECTUR® XIL 


605 


at once make this point clear. Where tlie 
Germanic Law has asked for a personified 
anstalt or stiffung, the English system has been 
satisfied with an active trust. The Inns of 
Court, the Stock Exchange, the Jockey Club, 
the Marylebone Cricket Club are witnesses to 
the success of the trust system in matters of 
‘ eorporateness.’ A club, even now, is only an 
unincorporated body. But a club is “ possessed 
of property (such as a freehold or leasehold 
house, furniture, books and pictures, the money 
at the bank) which is vested in trustees upon 
trust to permit the members for the time being 
to have the personal use and enjoyment of the 
club-house and effects in and about it.” (per 
Stirling J. in Baird v. Wells 44 Ch. D. p 674), 
The members of a club are equitable joint 
tenants of its property. 

Besides the trubt an uncertain help came 
from another quarter ihat tended to bridge the. 
gulf between corporate and non-corporate 
bodies. This was Equ’tv. Through the help 
of equity a kind of corporate representation 
was secured for the unin. orporale bodies. Some- 
times a few of the members of an absocialion 
were allowed to sue and be sued on behalf of 
themselves and all nihers having the same 
interest, in order to prevent a failure of 
‘ Justice.’ (t) But thi- reatment by equitv was 


(I) Comrnibsiuners of oerldtiy, 3 cIl D, 615. 
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uncertain. As was pertinently remarked b}' 
Lord Chancellor “ the absolute duty of Courts 
of Justice is not to permit persons, not incorpo- 
rated, to affect to tie it themselves as a corpo- 
ration upon record.” (i) 

While in England the unincorporated 
bodies were helping to bring about a new 
adjustment of ideas, America was, at the same 
time recognising the fundamental fact that 
groups of men necessarily tend to display 
corporate characteristics. Gilfillan, C. J. re- 
marked in Fannegan v, Noerenberg (52, Min- 
nesota, 239, quoted by Prof. Jeremi Smith, Cases 
On The Private Corporations I p. 150). “An 
association may be so far a corporation that 
for reasons of public policy, no one but the 
State will be permitted to call in question the 
lawfulness of its organisation. Such is what 
is termed a corporation de facto — that is, a 
corporation from the fact of its acting as such, 
though not in law or of rigl^t a corporation. 

As to all the world except the paramount 
authority under which it acts, and from which 
it receives its charter, it occupies the same 
position as though in all respects valid ; and 
even against the State, except in direct pro- 
ceedings to arrest its usurpation of power, it 
is submitted its acts are to be treated as 
cflRcnrinvic;.”' The de fai to ('orporation, the 
qn; si r-orp<'rrU i. tii is not a men' f)haiit<»iii. T'lc 


Uj Lioyd v, Loaring, 6 Ves. p. 776. 
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pulitic.'al, the social as well as legal considera- 
tions rf’qiiire that its existence should be 
recognised, certain wrongs ; re to be redressed, 
certain evils are to bechtcked. The unscru- 
pulous manipulation of markets by associations 
may lead to a great disturbance of social 
economy and hence the necessity for a Taff 
Vale decision. When the rationale of the 
decision of that famous case was questioned 
in the House of Commons, tlie Attorney-General 
gave his opinion as follows. “ The reason why 
trade unions were made liable tor wrongs 
done by their authority might be understood 
by reference to the case in the House of Lords 
of Quinn v. Leattiem. As long as the right of 
action for wrong was confined to a right of 
action against an individual, it was absolutely 
useless to any one. The plain till found in 
many cases that he was suing a man of straw ; 
grievous the wrong, however substantial the 
damages to which he was entitled, he would 
not get any fruits whatever of his iudgment. 
But as soon as it was established that the body 
which had really authorised those acts was 
liable a real remedy was given to the man 
who had been v/ronged.” Tiiat is to say, that 
the law offers to the person wronged the best 
type of remedy, possible whoever may be the 
wrongdoer a single individual or a group of 
individuals. 'I'lie Taff Vale decision, then, 
consistently with the needs of times, has 
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brought into being the quasifcoit)orations. 
It has filled up t^e p p betw^’fn a wholly 
corporate and a wii iuv unincor|>oiate body. 
There canuut be f>ny better iliustration of 
inodiftratiou of theov} by practice. ‘ The courts 
in theory recognise lifO legal personality of 
individuals and of corporations but not of any 
non-corporate group ol individuals. In prac- 
tice non-corporate groups — such as the firm, 
the club and the trade union — are now being 
treated as persons to such an ex lent that the 
border line between the individual and the 
corporation is becoming blurred and uncer- 
tain.” So the distinction between corporate 
and non-corporate bodies is, in practice, vani- 
shing by degrees. 

One word and I shall have done with 
my subject. I have purposely made these 
lectures non-technical. My object has been 
to point out to you the rhythm of juristic 
march. The view point has been mainly 
historical and comparative because that is the 
only view point which enables one to take a 
comprehensive survey of the juridical doctrines 
underlying the law of corp >rations. A mere 
calologue of decided cases would have been 
as good as useless for my purpose. To repeat 
my object has been to deal with the 
principles and not the details of corporation 
law. I believe I have shown you to some 
extent how the principles have been modified 
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through the agency of opinion reflecting the 
changing needs of society. Law and opinion 
are so related that the course of one determines 
that of the other. So a lecturer who values 
jurisprudence no less than the practical admi- 
nistration of law is bound to lay stress on the 
comparative side of his studies. For the 
systematic study of principles must take into 
account the modifying factors of jurisprud- 
ence opinion and sentiment. What other- 

wise appears to be an intruding, inconsequent 
rule with the co-operation of history finds its 
true habitation. Life of law as has been well 
remarked by a great jurist is not logic but 
experience. This all important factor again 
is made up of opinion and sentiment, and 
deeper than opinion lies the spring of sentiment. 
The doctrine of corporations studied in this 
light shows that law is not a museum of art 
it is a representation of life. 
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is consequently a legi.slative sovereign of a 

pat lieu lar type ... ... ... 517 

The Indian Law does not make Commissioners a 
sovereign legislati\ e body in any sense — 517 

Laws framed in exercise of delegated powers are— 201 

according to Grant, is a rule obligatory on a 

body of persons etc. ‘ ... ... 201— 202 

must be reasonable being not at variance with 

the general laws of the realm ... ... 202 

in any rule or ordinance of a permanent 

cliaracter which a corporation is empowered 

to make .. ... ... ... 202 

are obligatory not only on corporation but on 

all inliabitains within its territorial jurisdiC' 
tion ... ... .. ... ao;. 

Power of making — is to be exercised by the entire 

body of corporation .'04 

the act of majority is to be 

taken as the act of the whole.., 20.4 

theory of majority principle 

is bound up with the develop' 
ment of the theory of corporate 
personality — ... 205 

different stages of majority 

principle— ,. ... 206 — 207 

— - -must be reasonable and not contrary to law ... 208—209 

—must not be inconsistent with charter , ... 209 — 210 

— must not deprive a member of his vested right. 210 

Power to issue — must be exercised by the authority 

& in the mode prescribed by the Act — ... 2 \q 
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Ultra vires : Page. 

Liability of corporation for benefits received 

under Acts — ... ... 372 — 375 

Substantial disregerd of the provisions of law which 
creates the#kuthority of the Municipality — is the 

proper test for judging the acts ... 378 — 380 

Action of the Municipality is quasi judicial cannot 
be subject to collateral attack ... ... 379 

Mis-application of municipal fund is act. ... 380 

Rules regarding the eefect of coni facts 

(i) if the contract is fully executed on both sides 

Court will not interfere — ... 381 

(ii) if the contract is executory on both sides 

it is void— ... ... /hid 

(iii) Where the contract is executory on one 

side, and fully executed on the other side 

it is — ... ... Ibid 

(iv) When either of tl 5 e parties to cantract 
has received money, it much be restored 

on repudiating the contract — ... /hid 

(v) When the contract is made by the 

corporation within its powers — ... /hid 

(vi) If a corporation has a power under certain 

circumstances— .. ... 382 

(vii) If the contract is in part only — ... 382 

(viii) Wlien tin' contract is entered by the 

agent ol the corporation — ... 382 

fix] When a contract has been entered into 
without complying with mandatory 
charter— ... ... 382 

riie act of corporation beyond the limits of powers 
given by the statute is an act of — ... ... 34^ 

Limitation on corporate activity of 2 kinds (i) 
internal (ii) external — ... ... 350 

Limitation of capacity due to very structure of entity 

is called internal ... ... 330 

The other limitation due to the circumstances of its 

existence ... ... ... 350 — 352 

Rights of the third parties on contracts made by 
corporation not authorized by the statute ... 352 — 353 

Rules of — working not through agency.., 

78 
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Rules regarding the effect of contracts \--Contd\ Page. 

(a) 

(b) from standpoint of the first rights of 
persons who has performed his part ... Ihid 

(c) principle of absolute limit to corporate 

activity ... ... ... Ihid 

Act done by corporate agent not binding on 

corporation ... ... ... 355 » 359 

Act is recognized as valid by ratification and 

acquiescence ... ... ... 357 — 359 

Acts not necessarily illegal Acts ... 357 — 359 

Acts are valid by the cons( nt of the corpora- 
tion collectively ... ... ... 359 

When an — contracts are entered into by third parties 
they cannot plead if the corporation assent to 
ratify them — ... ... ... 361 

-Acts may be invalid, cannot be illegal ... 362—363 

illegality and invalidity distinguished — Ihid 

Classification of — Acts into illegal, (ii) void (iii) not 
void— ... ... ... ... 363—367 

Prescription 

created by the exercise of corporate powers from 

a time immemorial ... ... ... 184 

could not be altered by charter ... ... 185 

In England the city of London is regarded as 

corporation created by — ... ... ... 186 

In America doctrine of corporation created by— has 
been recognized with reference to public as well 
as private corporation ... ... ... 186 

In India Municipal Acts and Companies .Acts have 
left no room for the application of the doctrine 
of- ... ... ... ... 186 

Charity 

comprises four principal divisions: — ... ... 213 

(i) trusts for relief of poverty 

(ii) trusts for the advancement of education ... 

(iii) trust for tlie advancement of religion 

(iv) trusts for other purposes hcneficial to the 
community 

University is not a charitable corporation : ... 214 
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Contracts 

■ ■ ■■--entered into by corporation beyond the liniil 
of powers given by the statute ... 

Rights of third parties on — made by corpo- 
ration not authorized by the statutes 

entered into by corporation through agent ... 

Ultra vires— entered into by corporation are recog- 
nized as valid by ratilication 

ultravires are not necessarily illegal 

Ultra vires — are validated by the consent of the 
corporation collectively ... 

When ultra vires — entered into by third parties they 
can’t plead ultra vires, if the corporation assent to 
ratify them 

Ultra vires — may be invalid cannot be illegal 
Illegality and invalidity of — distinguished 
Classification of ultra vires— into fi) illegal (ii) void 
and not void 

Liability of corporation for benefits received nder 
ultravires 

Rules regarding the effect of ultra vires 

Trading Corporation 

Trading company is an example of 

Can sue or be sued in a collective name 
'■■■' " 'is a combination of many, crystallized into 
a group person 

Classification of (i) Regulated conipany (ii) 

Exclusive and semi-regulated company (iii) Joint 
Stock Company (iv) Colonial Company 
Joint Stock Company is a 

“is an example of modern- 
Essentials of- 

(a) it can sue or be sued in the name of the 
company 

(b) its capital is represented in shares etc. ... 

(c) death or insolvency of a member does not 
dissolve the company 

(d) it has the immortality of a corporation 
Regulated companies rose from the application of 

the principle of domestic trade to foreign trades ... 
Exclusive an4 semi-regulated companies were mid- 
way between regulated company and joint stock 
company ; it is called exclusive, because it did not 
admit of members more than a given number 
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Contracts Page. 

Principle of government applicable to 402 — 409 

Question of government is a fundamental question so 

far as companies are concerned ... ... 409 

The important documents which determine the 

legal capacity of the are the memorandum of 

association ... ... ... ... 412 

Prospectus inviting public to take sliares is the 
basis of the agreement to take shares ... 4*9 

A share-holder is a member of the company , 420 

.Agreement of shares is governed by the ordinarx' 
rules of contract ... ... ... 422 

Indian Companys Act regulates the mode of keeping 
registers of the names of the members of (be 
company ... ... ... ... 423 


Frading Corporation 

Rules regarding tlie disti ibution of dividents and 

examination of the accounts of are safeguards 

against unnecessary waste ... ... J\zj 

Payment of divident out of capiial is ultra vire.-r> ... 427 

Appointment of auditors by — is a guarantee against 
undue waste of company's property ... 428 — 433 

Legal relation between a and its shareholders ... 434 — 440 

Legislative action on corporate (uiterprise , 440—446 

Forfeiture of shares for non-payment of calls 446 — 451 

Liability of the members of the company registered 
under the Indian Companys Act .. ... 453 — 456 

Dissolution of by liquidation ... ... 456 — 459 

Railway Company is an important class of 459 — 478 

Characteristic in such company is that the Govern- 
ment of India holds an interest in th"' entire Rail- 
way system ... ... ... ... 459 — 460 

Distinction between — and otlier trading company ... 461 

have special rights and obligations not 

present in ordinary legal persons ... 462 — 463 

Rights and duties of as carriers in India ... 464 — 475 

Inability of receiving goods for carriages beyond 

its own line ... ... ... ... 475""4^3 

Relative position of with regard to ^contracts 

made by foreign company .. ...483 — 487 

Restrictions and limitations of charter on foreign 
corporations ... ... ... 486 — 499 



GKNHRAL INDEX. 


Joint Stock Company 

is training corporation 
Essentials of 

(a) it can sue or be sued in the name of the 
company 

(b) its capital is represented by shares 

(c) death or insolvency of member does not 
dissolve the company 

(d) It has the immortality of a corporation ... 
Principles of government applicable lo 

question of government is a fundamental question 

so far are concerned ... 

riie important documents wl)ich determine the legal 

capacity of are memorandum of associations ... 

Prospectus inviting public to take shart s is the basis 
of the agreement to take shares 

A share-holder is a member of- - 

Agreement of shares is governed by (lu oidinarv 
rules of contract 

Indian (Company Act regulates the mode of keeping 
registers of the names of the members of ihe — ... 
Rules regarding the distribution of diviclents etc. 

are safeguards against unnecessary waste 
Payment of divident out of capital is ultra vires 

Appointment of auditor by is a guarantee against 

undue waste of company’s property ... 

Legal relation between • — and its shareholders 
Legistative action corj)orate enterprise ... 

Forfeiture of shares on non-payment of calls 

Liability of the registered under the Indian 

Company’s Act 

Dissolution of :-~by liquidation 
Railway Company 

is an important class of trading corpora* 
lion 

Characteristics in such — are that the Govern- 
ment of India holds interest in the entire 
railway system 

Distinction between and other Trading Com- 

pany 

^ha\e special rights & obligations not 

present in ordinary legal persons 
Rights and duties of as carriers in India 
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Railway Company \-- Coiitd . Page. 

Liability of receiving goods for carriages beyond 

its own line ... ... ... 475—483 

Relative position of — with regard to contracts made 

by foreign company ... 4S3— 487 

Restrictions & limitations of charters on foreign — ... 486—499 

Regulated Company:— 

were mere relations of the older gilds ... 393 — 395 

When the traders appeared in groups regulated 

by special law, they came to be known as ... 395 


Exclusive and Semi Regulated Companies 

They are called exclusive, as they are not 
allowed to admit members more than 


a given number — ... ... 395 

midway between Regulated Company & 

Joint Stock Company ... ... 395~”397 

Municipal Corpohaiion 

History of the growth & development of in 

European countries — 501 — 503 

In England consists of Mayor, Alderman and 

Council ... ... ... 503 

■' existed quite independently of the commu- 
nity in which they were placed ... 504 

is created by legislative enactment in India. 506 

Sovereign in the State has power to take away the 

previleges of ... ... ... ... 506 

State has created — and can destroy it when neces- 

sarv ... ... ... ... 506 — 507 

is represented by the chairman of the 

Municipal corporations ... ... 507 

- — a body corporate, having perpetual succes- 

sion & common seal & in such name 
suing & being sued ... ... 507 

Supercession & re-establishment of by Local 

Government has not the effect of extinguishing ... 507 

_ When they acted in excess of powers 

conferred on them, their actions are 
ultravires ... ... ... 507 

According to English Law, the council should con- 
duct the business of a borough with Mayor as 

their president ... ... ... 509 
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All questions are decided by majority; the whole 
members present at the meeting must not be less 

than one*(hird ... ... 509 

In the absence of Mayor Councellor or Alderman 

will preside in the meeting ... ... 509 

Minutes of the proceedings are open to inspection 

of any burgess on payment of fee — ... 509 

Any meeting to be held, notice will be given to the 
members before such meeting ... ... 509 — 510 

Such notice is to be signed by the Mayor ... 510 

Mayor lias the power to call for meeting 510 

If Mayor refuses to call a meeting, meeting may be 
called for by requisition of 5 members: in such 
cases, notice is to be signed by the Town clerk ... 510 

In each borough, there shall be 4 quarterly meetings. 510 

The said rules in English laws apply mutatis 
mutandis in principles to India ... ... 511 — 512 

In English law, council may delci^ate th.eir powers ... 513 

The power of to make byelaws ... ... 514 

No Byelaw is effective unless tS: until submitted to 
& confirmed by the Local Government ... 517 

Before its application, it should be published within 
the Municipal limits ... ,. ... 517 

In English law, council being delegated to make 
Byelaws, is consequently a legislative sovereign 
of a particular type ... ... ... 517 

The Indian Law does not make the commissioners a 

sovereign legislative body in any sense ... 517 

Legal capacity of a is lully defined by the statute 

& theory of juristic persons must be modified by 
reference to exact words of the legislature — ... 520-~522 

Safety of the state overrides the safety of the indi- 
viduals ... ... ... ... 522 

Liability of — for a misTeasance attributable to the 

juristic person ... ... ... 522 — 525 

— ^ should act just like any other individual 

when exercising a statutory power in 
strict conformity with the rule ... 525 — 

University ^ . 

Th( se cor|)CTrators form the Senate ... ... 564 

All duties & liabilities are imposed on the Senate a.s 
body corporate ... ... ... 564 
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Fellows are divided into (i) Ex-officio (ii) ordinary... 565 

Definition of ex-officio fellows ... ... 565 

Ordinary fellows are elected by registered graduates 
or Senate by Faculties nominated by Chancellor ... 565 

Fellows are assigned to several faculties by order 
of senate ... ... ... ... 565 

Senate is a large body delegating its powers to 

smaller body known as .syndicate — ... 565 

Executive government of — is vested in the syndicate. 566 

Constitution of syndicate ... ... ... 566 — 567 

One of the functions of Act is to confer degrees. 567 

Honorary degree is conferred by recommendation 

of the senate ... ... ... ... 567 

Power of conferred by the University Act to grant 

affiliation & disaffiliation of colleges ... 568 

with regard to the procedure to be 

followed in lidding election of fellows 

etc. ... ... ... 568 — 569 

Indian are not independent corporations but 

are parts of state machinery. Governor- 
(ieneral in Council is by law competent 
to dictate terms to the — ... ... 569 

Coercive and controlling power over— resides in the 
Crown ... ... ... ... 345 

Courts which take cognizance are called Chancellor's 

Courts _ ■ 545 -~ 54 ^> 

Different jurisdictional powers over two English — 546 — 549 

Jurisdiction of — courts does not extend to cases 

where Chancellor or Vice-chancellor is himself 
sued ... ... ... 548 

Colleges in English — distinguished from Indian 
representatives ... ... ... 549 

In India colleges are educational itistitutions affiliated 
to— not corporations in any sense ... 349 

A peculiarity of colleges elected by a portion of the 

whole collegiate body ... ... ... 551 — £;c^2 

Naming of college — is attached to thr grant.-: in 

English— ... ... ... 552 

Power of admission to a college depends absolutely 


upon the will of the collegian body — ... 553-^55.4 

Founder of college has no power of making addition 
of member without afresh grant from the Crown... 554 — 555 
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University \~Contil Page. 

Administration of trust funds by college ... 557 — 558 

Legislature has brought tl^e collages in line >vith other 
corporation ... ... ... 560 — 561 

Law of — in India is modilied by University Act ... 561 — 569 

Act of 1857, defined the constitution and 

powers with regard to property of the-. 

University of Calcutta — ... ... 562 

Under the new University Act of 1904 not 

only a teaching but a supervising corpora- 
tion with powers to appoint professiors 
... ... ... 

as a corporation consists of Chancellor, 

Vice-Chancellor, Rector, exofficio fellows 
and ordinary fellows ... ... 564 

History of the growth of ... .. ... 534 — "539 

— -as a corporation was separated from constituent 

colleges ... ... ... ... 539 

asserted its authority on the colleges ... 539 

is a big corporation contained within it the 

smaller portions : colleges ... ... 540 

Colleges constituted of the visitors the head etc. ... 540 

Visitor was virtually the successor of the founder 
and had the power to investigate the affairs of the 
college ... ... ... ... 540 

Head of; — called warden master etc. 540 

Elected by fellows ; — 

He presided over the fellows ... ... -^0 

Fellows originally named by the founder constiuited 
a close-body ... ... ... -^0 

Their nuiviber is limited by statute ... ... 

l.ecturers, readers and tutors are persons supported 

on dclinite stipends .. ... ... 3|i 

- regarded as lay corporation and the crown can- 

not take away from them any rights that have 
subsisted in them ... ... ... 3^1 

treated as civil corporation by Courts c;4i 

Legal characteristics of English — ... ... 342 

a person becomes a corporation of — by matriculation 542 

becomes*a corporation of a college when he is 

electecl a scholar or fellow ... ... ^43 


charters from the Crown 
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Visitation of — prescribed by law ... ... 543 

Founder, or his heirs, and in their default the 
Crown is the visitor of — established with 
endowments ... ... ... 543—544 

Visitorial power is inseperable from foundership ... 544 — 545 
Visitorial powers lie in appointer and his successor 550 

Council 

In England Municipal Corporation consists of 

Mayor and Alderman ... ... ... 503 

According to English Law should conduct the 

business of the borough with Mayor as their 
president : all questions are decided by majority ; 
the whole members present must not be less than 


one-third ... ... ... ... 509 

has the power to call for meeting, when such 

meeting is refused by Mayor ... ... 510 

Members of — will preside in the meeting in absence 
of Mayor ... ... 509 

may be delegated to make byelaws ... ... 517 

thus a legislative Sovereign of a particular type ... 517 

Senate 

Corporators in an university form the — ... 564 

All duties and liabilities are imposed on the as 

a body corporate ... ... ... 564 

is a large body delegating its powers to smaller 

body known as syndicate ... ... 565 

Function of to confer degrees ... ... 567 

Honorary degrees are conferred by recommendation 
of— ... ... ... ... 567 

Cm.^NCELLOR 

University consists of Vice-chancellor and Fellows 562 — 564 

All powers of university by the University Act, are 

vested in Vice-chancellor and fellows ... 564 

Honorary degree conferred by the Senate, must be 
confirmed by — ... ... ... 567 

Ai.DFRMaN 

In England Municipal corporation consists of Mayor, 

Councella ... ... ... ... 503 

According to English law, the business of the 


borough is conducted hv Mayor, Councellor and — 
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In the absence of Mayor, Councellor or — will preside 
in the meeting ... ... 5 l 

Notice of meeting is to be given to — ... 5 *^-^ 

Vice-chancellor 

University in India, consists of Chancellor, — and 
fellows : they form as body corporate known as 

senate ... ... ... 564 

is an executive head of the syndicate 566 

The executive government of university shall consist 
of — as chairman etc. ... ... ... 566 

Fellows:— 

Senate is composed of Chancellor Vice-chancellor 

and — ... ... ... ... 564. 

are divided into (i) FxoIBcio — ... ... 565 

(ii) ordinary — ... ... 565 

Detinition of exollicio — ... ... ... 565 

Ordinary are elected by registered graduates 

etc. ... ... ... ... 365 

— nominated by Chancellor — ... 565 

— — are assigned to several faculties by senate ... 565 

Procedure to be followed in holding election of — ... 568 — 569 

originally named by founder constituted a 

close body ... ... ... 540 

's number is limited by statute ... ... 541 

Syndicate 

Senate is a large body delegating its power to smaller 
body known as — ... ... ... 565 

Constitution of — ... ... ... 566 — 567 

Executive government of university is vested in 
the — ... ... ... ... 566 

Idol:-— 

is a juridical person by the consecretion of its image. 33C337 

not a material — but a diety enshrined in the 

image ... ... ... ... 331 

Corporate character of a Hindu diety represented by 
an — is established in the famous Dakor Temple 
case • ... ^ ... ... 33-^—334 

Under the Hindu Law juridical persons l)a\e taken 
the ideal form symbolized by image ... 335 — 336 



LAW OK CORPORATIONS. 


630 


Hindu diety as — as a corporation sole must be 
distinguished from other corpora- 
tion sole 

Property belongs to — 

but its management must be left to some 
person as shebait 

Gift to an— not in existance is valid according to 
Full Bench decision in 37C. page 128 


Pack 


341 


Moiiant, Managkr or Shebait;— 

of religious endowments are corpora- 
tion sole ... ... , . , 341 — 342 

holds properly for the idol ... 330 

Office of may vest in a single person or 

in a number of cases ... 342 

Founder has the right to nominate and direct the 

mode of succession to the office ... 342 

be taken as a corporation sole as he lias 

rights & duties other than those he has 
in a private capacity & he has added 
rights because he holds an office ... 343 

Manager of a quosi trustee for the 

benefit of the idol & therefore has no 
power to allienate the hereditory 
office— ... ... 573 


Endowments ; — 

juridically divided into 

(i) Establishment ... 57"’ 

(ii) foundations ... ... 378 — 588 

distinction between charitable society & 

association ... ... 57Q 

Foundation is regarded as an enlarged association ... 588 

Foundation theory consists of (i) corporative substra- 
tum (ii) Proprietorial representa- 
tive ... .. ... 588 — 589 

Landed are inalienable ... ... 592 

Juridical capacity in is limited by severe restric- 
tions ... ... ... ... 593 

College 

is a separate institution Ironi university ... 539 

univer.sity asserts its authority on — ... ... 539 
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— is a smaller corporation contained within 

university ... ... ... 54 ^ 

■■constituted of visitors, the head etc. ... 54 ^^ 

visitor is virtually the successor of the 

founder of and has the power to 

investigate the affairs of — ... ... 54*"^ 

Head of — called \A^arden, Master, etc. elected by 
fellows ... ... ... .. 540 

presides over the fellows ... ... 540 

in English university distinguished from 

Indian representatives ... ... 549 

in India is educational institution affiliated 

to university, not corporation in any 
sense ... ... ... 549 

Visitors of are appointed by founders ... 550 

A peculiaritv of elected by a portion of the whole 

collegiate body ... ... 551 — 552 

Naming of is attached to grants in Englisli 

university ... 552 

— — like other corporation does all juristic acts 

by common seal ... ... ... 553 

Power of admission to a depends absolutely upon 

the collegiate body ... ... ... 553 — 554 

Founder of has no power of making addition of 

member without a fresh grant 
from the Crown ... ... 554 — 553 

Administration of trust funds by — ... ... 557 — 55S 

-is brought in line with corporation by legis- 

ture ... ... ... 560—561 

Mayor 

In England Municipal corporation consists of— 

Alderman & Council ... . . ... 50 > 

works of the borough are conducted with— as 

president ... ... 509 

In the absence of ^councellor and Alderman will 

preside in the meeting ... ... ... 509 

Notice of meeting to be given to the members of 
corporation, is to be signed by — ... ... 510 

has the power to call for meeting ... 510 

If-.-. — refuses to c€ill for meeting, meeting may be 

called for by requisition of 5 members ... 310 







